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PROVIDING FOR THE CONSIDERATION OF H.R. 2990, THE QUALITY CARE
FOR THE UNINSURED ACT OF 1999, AND H.R. 2723, THE BIPARTISAN
CONSENSUS MANAGED CARE IMPROVEMENT ACT OF 1999

OCTOBER 5, 1999.—Referred to the House Calendar and ordered to be printed

Mr. GOSS, from the Committee on Rules, submitted the following

R E P O R T

[To accompany H. Res. 323]

The Committee on Rules, having had under consideration House
Resolution 323, by a record vote of 9 to 3, report the same to the
House with the recommendation that the resolution be adopted.

SUMMARY OF PROVISIONS OF RESOLUTION

The resolution provides for the consideration of H.R. 2990, the
Quality Care for the Uninsured Act of 1999, and H.R. 2723, Bipar-
tisan Consensus Managed Care Improvement Act of 1999, under a
structured rule.

The rule provides two hours of debate in the House on H.R. 2990,
equally divided among and controlled by the chairmen and ranking
minority members of the Committee on Commerce, the Committee
on Education and the Workforce, and the Committee on Ways and
Means. The rule waives all points of order against consideration of
the bill. The rule provides one motion to recommit H.R. 2990.

The rule further provides three hours of general debate on H.R.
2723, equally divided among and controlled by the chairmen and
ranking minority members of the Committee on Commerce, the
Committee on Education and the Workforce, and the Committee on
Ways and Means. All points of order against consideration of the
bill are waived. The rule also provides that the amendments print-
ed in part A of this report shall be considered as adopted upon
adoption of the rule.

The rule provides for consideration of only the amendments
printed in part B of this report. The amendments printed in part
B shall be considered only in the order specified in this report, may
be offered only by a Member designated in this report, shall be con-
sidered as read, shall be debatable for the time specified in this re-
port equally divided and controlled by the proponent and an oppo-
nent, and shall not be subject to amendment. The rule also waives
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all points of order against the amendments printed in part B of
this report except that the adoption of an amendment in the nature
of a substitute shall constitute the conclusion of consideration of
the bill for amendment. The rule provides one motion to recommit
H.R. 2723, with or without instructions.

Finally, the rule provides that in the engrossment of H.R. 2990,
the clerk shall add the text of H.R. 2723, as passed by the House,
as a new matter at the end of H.R. 2990, and then lay H.R. 2723
on the table.

COMMITTEE VOTES

Pursuant to clause 3(b) of House rule XIII the results of each
record vote on an amendment or motion to report, together with
the names of those voting for and against, and printed below:

Rules Committee record vote No. 63
Date: October 5, 1999.
Measure: H.R. 2990, the Quality Care for the Uninsured Act of

1999 and H.R. 2723, the Bipartisan Consensus Managed Care Im-
provement Act of 1999.

Motion by: Mr. Frost.
Summary of motion: To make in order amendment No. 27 to

H.R. 2990 offered by Reps. Norwood, Dingell, Ganske, and Berry
which would provide for revenue provisions designed to offset rev-
enue losses from the bill. (Revenue losses are estimated to result
from increased deductions for higher medical premiums.) The off-
sets would raise approximately $7 billion over the period 2000–
2004. Half of the offsets totaling $3.5 billion were included in the
tax bill that passed the Congress in this session. The remaining off-
sets consist of the elimination of corporate tax shelters. The provi-
sion codifies a court-developed doctrine that requires transactions
to have economic substance in order to be respected for tax pur-
poses. The provision would require that the transaction have a po-
tential profit (and risk of loss) and that potential profit must be
significant in relationship to the claimed tax benefits.

Results: Defeated 3 to 9.
Vote by Members: Goss—Nay; Linder—Nay; Pryce—Nay; Diaz-

Balart—Nay; Hastings—Nay; Myrick—Nay; Sessions—Nay; Rey-
nolds—Nay; Frost—Yea; Hall—Yea; Slaughter—Yea; Dreier—Nay.

Rules Committee record vote No. 64
Date: October 5, 1999.
Measure: H.R. 2990, the Quality Care for the Uninsured Act of

1999 and H.R. 2723, the Bipartisan Consensus Managed Care Im-
provement Act of 1999.

Motion by: Mr. Hall.
Summary of motion: To strike the provisions in the rule pro-

viding that H.R. 2990 and H.R. 2723 be engrossed together.
Results: Defeated 3 to 9.
Vote by Members: Goss—Nay; Linder—Nay; Pryce—Nay; Diaz-

Balart—Nay; Hastings—Nay; Myrick—Nay; Sessions—Nay; Rey-
nolds—Nay; Frost—Yea; Hall—Yea; Slaughter—Yea; Dreier—Nay.
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Rules Committee record vote No. 65
Date: October 5, 1999.
Measure: H.R. 2990, the quality Care for the Uninsured Act of

1999 and H.R. 2723, the Bipartisan Consensus Managed Care Im-
provement Act of 1999.

Motion by: Mr. Goss.
Summary of motion: To report the rule.
Results: Adopted 9 to 3.
Vote by Members: Goss—Yea; Linder—Yea; Pryce—Yea; Diaz-

Balart—Yea; Hastings—Yea; Myrick—Yea; Sessions—Yea; Rey-
nolds—Yea; Frost—Nay; Hall—Nay; Slaughter—Nay; Dreier—Yea.

PART A

SUMMARY OF AMENDMENTS CONSIDERED AS ADOPTED UNDER THE
RULE

Amendments consisting of a variety of technical changes to H.R.
2723. Clarifies provisions in the bill to ensure that employers can-
not be held liable unless they are making medical decisions.

TEXT OF THE AMENDMENTS CONSIDERED AS ADOPTED UNDER THE
RULE

Page 17, beginning on line 24, strike ‘‘, as determined by the plan
or issuer or as certified in writing by a treating health care profes-
sional,’’.

Page 40, line 17, strike ‘‘enforce actions’’ and insert ‘‘enforce
rights’’.

Page 42, line 15, insert ‘‘or arrange to be offered’’ after ‘‘shall
offer’’.

Page 44, after line 8, insert the following:
(3) CONSTRUCTION.—Nothing in this subsection shall be con-

strued as affecting the application of section 114 (relating to
access to specialty care).

Page 47, amend lines 7 through 18 to read as follows:
(b) REIMBURSEMENT FOR MAINTENANCE CARE AND POST-STA-

BILIZATION CARE.—In the case of services (other than emergency
services) for which benefits are available under a group health
plan, or under health insurance coverage offered by a health insur-
ance issuer, the plan or issuer shall provide for reimbursement
with respect to such services provided to a participant, beneficiary,
or enrollee other than through a participating health care provider
in a manner consistent with subsection (a)(1)(C) (and shall other-
wise comply with the guidelines established under section
1852(d)(2) of the Social Security Act), if the services are mainte-
nance care or post-stabilization care covered under such guidelines.

Page 86, amend lines 10 through 16 to read as follows:
(a) NO BENEFIT REQUIREMENTS.—Nothing in this title shall be

construed to require a group health plan or a health insurance
issuer offering health insurance coverage to provide items and serv-
ices (including abortions) that are specifically excluded under the
plan or coverage.

Page 102, line 25, strike ‘‘January 1, 2000’’ and insert ‘‘January
1, 2001’’.
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Page 96, strike line 20 and all that follows through line 15 on
page 101 and insert the following (and conform the table of con-
tents accordingly):
SEC. 302. ERISA PREEMPTION NOT TO APPLY TO CERTAIN ACTIONS

INVOLVING HEALTH INSURANCE POLICYHOLDERS.
(a) IN GENERAL.—Section 514 of the Employee Retirement In-

come Security Act of 1974 (29 U.S.C. 1144) is amended by adding
at the end the following subsections:

‘‘(e) PREEMPTION NOT TO APPLY TO CERTAIN ACTIONS ARISING
OUT OF PROVISION OF HEALTH BENEFITS.—

‘‘(1) NON-PREEMPTION OF CERTAIN CAUSES OF ACTION.—
‘‘(A) IN GENERAL.—Except as provided in this subsection,

nothing in this title shall be construed to invalidate, im-
pair, or supersede any cause of action by a participant or
beneficiary (or the estate of a participant or beneficiary)
under State law to recover damages resulting from per-
sonal injury or for wrongful death against any person—

‘‘(i) in connection with the provision of insurance,
administrative services, or medical services by such
person to or for a group health plan as defined in sec-
tion 733), or

‘‘(ii) that arises out of the arrangement by such per-
son for the provision of such insurance, administrative
services, or medical services by other persons.

‘‘(B) LIMITATION ON PUNITIVE DAMAGES.—
‘‘(i) IN GENERAL.—No person shall be liable for any

punitive, exemplary, or similar damages in the case of
a cause of action brought under subparagraph (A) if—

‘‘(I) it relates to an externally appealable deci-
sion (as defined in subsection (a)(2) of section 103
of the Bipartisan Consensus Managed Care Im-
provement Act of 1999);

‘‘(II) an external appeal with respect to such de-
cision was completed under such section 103;

‘‘(III) in the case such external appeal was initi-
ated by the plan or issuer filing the request for
the external appeal, the request was filed on a
timely basis before the date the action was
brought or, if later, within 30 days after the date
the externally appealable decision was made; and

‘‘(IV) the plan or issuer complied with the deter-
mination of the external appeal entity upon re-
ceipt of the determination of the external appeal
entity.

The provisions of this clause supersede any State law
or common law to the contrary.

‘‘(ii) EXCEPTION.—Clause (i) shall not apply with re-
spect to damages in the case of a cause of action for
wrongful death if the applicable State law provides (or
has been construed to provide) for damages in such a
cause of action which are only punitive or exemplary
in nature.

‘‘(C) PERSONAL INJURY DEFINED.—For purposes of this
subsection, the term ‘personal injury’ means a physical in-
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jury and includes an injury arising out of the treatment (or
failure to treat) a mental illness or disease.

‘‘(2) EXCEPTION FOR GROUP HEALTH PLANS, EMPLOYERS, AND
OTHER PLAN SPONSORS.—

‘‘(A) IN GENERAL.—Subject to subparagraph (B), para-
graph (1) does not authorize—

‘‘(i) any cause of action against a group health plan
or an employer or other plan sponsor maintaining the
plan (or against an employee of such a plan, employer,
or sponsor acting within the scope of employment), or

‘‘(ii) a right of recovery, indemnity, or contribution
by a person against a group health plan or an em-
ployer or other plan sponsor (or such an employee) for
damages assessed against the person pursuant to a
cause of action under paragraph (1).

‘‘(B) SPECIAL RULE.—Subparagraph (A) shall not pre-
clude any cause of action described in paragraph (1)
against group health plan or an employer or other plan
sponsor (or against an employee of such a plan, employer,
or sponsor acting within the scope of employment) if—

‘‘(i) such action is based on the exercise by the plan,
employer, or sponsor (or employee) of discretionary au-
thority to make a decision on a claim for benefits cov-
ered under the plan or health insurance coverage in
the case at issue; and

‘‘(ii) the exercise by the plan, employer, or sponsor
(or employee) of such authority resulted in personal
injury or wrongful death.

‘‘(C) EXCEPTION.—The exercise of discretionary authority
described in subparagraph (B)(i) shall not be construed to
include—

‘‘(i) the decision to include or exclude from the plan
any specific benefit;

‘‘(ii) any decision to provide extra-contractual bene-
fits; or

‘‘(iii) any decision not to consider the provision of a
benefit while internal or external review is being con-
ducted.

‘‘(3) FUTILITY OF EXHAUSTION.—An individual bringing an ac-
tion under this subsection is required to exhaust administra-
tive processes under sections 102 and 103 of the Bipartisan
Consensus Managed Care Improvement Act of 1999, unless the
injury to or death of such individual has occurred before the
completion of such processes.

‘‘(4) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as—

‘‘(A) permitting a cause of action under State law for the
failure to provide an item or service which is specifically
excluded under the group health plan involved;

‘‘(B) as preempting a State law which requires an affi-
davit or certificate of merit in a civil action; or

‘‘(C) permitting a cause of action or remedy under State
law in connection with the provision or arrangement of ex-
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cepted benefits (as defined in section 733(c)), other than
those described in section 733(c)(2)(A).

‘‘(f) RULES OF CONSTRUCTION RELATING TO HEALTH CARE.—Noth-
ing in this title shall be construed as—

‘‘(1) permitting the application of State laws that are other-
wise superseded by this title and that mandate the provision
of specific benefits by a group health plan (as defined in section
733(a)) or a multiple employer welfare arrangement (as defined
in section 3(40)), or

‘‘(2) affecting any State law which regulates the practice of
medicine or provision of medical care, or affecting any action
based upon such a State law.’’.

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
shall apply to acts and omissions occurring on or after the date of
the enactment of this Act from which a cause of action arises.
SEC. 303. LIMITATIONS ON ACTIONS.

Section 502 of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1132) is amended by adding at the end the fol-
lowing new subsection:

‘‘(n)(1) Except as provided in this subsection, no action may be
brought under subsection (a)(1)(B), (a)(2), or (a)(3) by a participant
or beneficiary seeking relief based on the application of any provi-
sion in section 101, subtitle B, or subtitle D of title I of the Bipar-
tisan Consensus Managed Care Improvement Act of 1999 (as incor-
porated under section 714).

‘‘(2) An action may be brought under subsection (a)(1)(B), (a)(2),
or (a)(3) by a participant or beneficiary seeking relief based on the
application of section 101, 113, 114, 115, 116, 117, 119, or 118(3)
of the Bipartisan Consensus Managed Care Improvement Act of
1999 (as incorporated under section 714) to the individual cir-
cumstances of that participant or beneficiary, except that—

‘‘(A) such an action may not be brought or maintained as a
class action; and

‘‘(B) in such an action, relief may only provide for the provi-
sion of (or payment of) benefits, items, or services denied to the
individual participant or beneficiary involved (and for attor-
ney’s fees and the costs of the action, at the discretion of the
court) and shall not provide for any other relief to the partici-
pant or beneficiary or for any relief to any other person.

‘‘(3) Nothing in this subsection shall be construed as affecting
any action brought by the Secretary.’’.

Page 102, line 20, and page 103, line 10, insert ‘‘303,’’ after
‘‘301,’’.

PART B

SUMMARY OF AMENDMENTS MADE IN ORDER UNDER THE RULE

1. Boehner No. 23: Amendment in the nature of a substitute.
Provisions include: a prohibition on gag rules; access to emergency
medical care; direct access to an OB/GYN; access to a pediatrician
as a primary care provider; continuity of care for patients even if
a provider leaves the plan; expanded plan information; a shortened
group health plan review standard; a Health Care Access, Afford-
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ability, and Quality Commission; health care lawsuit reform, in-
cluding a limitation on ‘‘noneconomic damages’’; and a patient
choice of medical provider option. 60 minutes.

2. Goss/Coburn/Shadegg/Thomas/Greenwood No. 54: Amendment
in the nature of a Substitute. Protects patients in managed care
plans by: establishing utilization review procedures; requiring an
internal appeals process within specified time lines; requiring inde-
pendent external review of benefit disputes within specified time
lines; allowing patients to sue health plans for benefit denials that
cause harm; includes strong protection for employers; requires pa-
tients to exhaust the internal and external appeal prior to court ac-
tion; includes caps on damages; allowing choice of medical profes-
sionals; establishing a prudent layperson standard for emergencies;
allowing access to speciality care; allowing access to OB/GYNs
without referral; allowing parents to designate a pediatrician as
their primary care provider; prohibiting gag clauses; expanding ac-
cess to cancer clinical trials; ensuring prompt payment of claims;
simplifying paperwork requirements. 60 minutes.

3. Houghton/Graham/Hilleary/Gibbons No. 59: Amendment in the
nature of a substitute. The amendment: gives people a way to get
fair compensation when they are hurt by a bad decision and limit
it to that; lets people sue only the final decision-maker who fails
to exercise ordinary care; provides that patients would go to exter-
nal review to get the benefits first, then go to court to seek com-
pensation for any harm; and lets people sue the employer if the
employer directly participates in the final decision. 60 minutes.

TEXT OF THE AMENDMENTS MADE IN ORDER UNDER THE RULE

1. AN AMENDMENT TO BE OFFERED BY REPRESENTATIVE BOEHNER
OF OHIO, OR A DESIGNEE, DEBATABLE FOR 60 MINUTES

Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Comprehensive
Access and Responsibility in Health Care Act of 1999’’.

(b) TABLE OF CONTENTS.—The table of contents is as follows:
Sec. 1. Short title and table of contents.

TITLE I—AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

Subtitle A—Patient Protections
Sec. 101. Patient access to unrestricted medical advice, emergency medical care, ob-

stetric and gynecological care, pediatric care, and continuity of care.
Sec. 102. Required disclosure to network providers.
Sec. 103. Effective date and related rules.

Subtitle B—Patient Access to Information
Sec. 111. Patient access to information regarding plan coverage, managed care pro-

cedures, health care providers, and quality of medical care.
Sec. 112. Effective date and related rules.

Subtitle C—Group Health Plan Review Standards
Sec. 121. Special rules for group health plans.
Sec. 122. Special rule for access to specialty care.
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Sec. 123. Protection for certain information developed to reduce mortality or mor-
bidity or for improving patient care and safety.

Sec. 124. Effective date.

Subtitle E—Health Care Access, Affordability, and Quality Commission
Sec. 131. Establishment of commission.
Sec. 132. Effective date.

TITLE II—AMENDMENTS TO THE PUBLIC HEALTH SERVICE ACT
Sec. 201. Patient access to unrestricted medical advice, emergency medical care, ob-

stetric and gynecological care, pediatric care, and continuity of care.
Sec. 202. Requiring health maintenance organizations to offer option of point-of-

service coverage.
Sec. 203. Effective date and related rules.

Subtitle B—Patient Access to Information
Sec. 211. Patient access to information regarding plan coverage, managed care pro-

cedures, health care providers, and quality of medical care.
Sec. 212. Effective date and related rules.

TITLE III—AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1986
Sec. 301. Patient access to unrestricted medical advice, emergency medical care, ob-

stetric and gynecological care, pediatric care, and continuity of care.

TITLE IV—HEALTH CARE LAWSUIT REFORM

Subtitle A—General Provisions
Sec. 401. Federal reform of health care liability actions.
Sec. 402. Definitions.
Sec. 403. Effective date.

Subtitle B—Uniform Standards for Health Care Liability Actions
Sec. 411. Statute of limitations.
Sec. 412. Calculation and payment of damages.
Sec. 413. Alternative dispute resolution.
Sec. 414. Reporting on fraud and abuse enforcement activities.

TITLE I—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

Subtitle A—Patient Protections

SEC. 101. PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE,
EMERGENCY MEDICAL CARE, OBSTETRIC AND GYNECO-
LOGICAL CARE, PEDIATRIC CARE, AND CONTINUITY OF
CARE.

(a) IN GENERAL.—Subpart B of part 7 of subtitle B of title I of
the Employee Retirement Income Security Act of 1974 is amended
by adding at the end the following new section:
‘‘SEC. 714. PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE,

EMERGENCY MEDICAL CARE, OBSTETRIC AND GYNECO-
LOGICAL CARE, PEDIATRIC CARE, AND CONTINUITY OF
CARE.

‘‘(a) PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE.—
‘‘(1) IN GENERAL.—In the case of any health care professional

acting within the lawful scope of practice in the course of car-
rying out a contractual employment arrangement or other di-
rect contractual arrangement between such professional and a
group health plan or a health insurance issuer offering health
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insurance coverage in connection with a group health plan, the
plan or issuer with which such contractual employment ar-
rangement or other direct contractual arrangement is main-
tained by the professional may not impose on such professional
under such arrangement any prohibition or restriction with re-
spect to advice, provided to a participant or beneficiary under
the plan who is a patient, about the health status of the partic-
ipant or beneficiary or the medical care or treatment for the
condition or disease of the participant or beneficiary, regard-
less of whether benefits for such care or treatment are pro-
vided under the plan or health insurance coverage offered in
connection with the plan.

‘‘(2) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this paragraph, the term ‘health care professional’ means a
physician (as defined in section 1861(r) of the Social Security
Act) or other health care professional if coverage for the profes-
sional’s services is provided under the group health plan for
the services of the professional. Such term includes a podia-
trist, optometrist, chiropractor, psychologist, dentist, physician
assistant, physical or occupational therapist and therapy as-
sistant, speech-language pathologist, audiologist, registered or
licensed practical nurse (including nurse practitioner, clinical
nurse specialist, certified registered nurse anesthetist, and cer-
tified nurse-midwife), licensed certified social worker, reg-
istered respiratory therapist, and certified respiratory therapy
technician.

‘‘(3) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed to require the sponsor of a group health
plan or a health insurance issuer offering health insurance cov-
erage in connection with the group health plan to engage in
any practice that would violate its religious beliefs or moral
convictions.

‘‘(b) PATIENT ACCESS TO EMERGENCY MEDICAL CARE.—
‘‘(1) COVERAGE OF EMERGENCY SERVICES.—

‘‘(A) IN GENERAL.—If a group health plan, or health in-
surance coverage offered by a health insurance issuer, pro-
vides any benefits with respect to emergency services (as
defined in subparagraph (B)(ii)), or ambulance services,
the plan or issuer shall cover emergency services (includ-
ing emergency ambulance services as defined in subpara-
graph (B)(iii)) furnished under the plan or coverage—

‘‘(i) without the need for any prior authorization de-
termination;

‘‘(ii) whether or not the health care provider fur-
nishing such services is a participating provider with
respect to such services;

‘‘(iii) in a manner so that, if such services are pro-
vided to a participant or beneficiary by a nonpartici-
pating health care provider, the participant or bene-
ficiary is not liable for amounts that exceed the
amounts of liability that would be incurred if the serv-
ices were provided by a participating provider; and

‘‘(iv) without regard to any other term or condition
of such plan or coverage (other than exclusion or co-
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ordination of benefits, or an affiliation or waiting pe-
riod, permitted under section 701 and other than ap-
plicable cost sharing).

‘‘(B) DEFINITIONS.—In this subsection:
‘‘(i) EMERGENCY MEDICAL CONDITION.—The term

‘emergency medical condition’ means—
‘‘(I) a medical condition manifesting itself by

acute symptoms of sufficient severity (including
severe pain) such that a prudent layperson, who
possesses an average knowledge of health and
medicine, could reasonably expect the absence of
immediate medical attention to result in a condi-
tion described in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act (42 U.S.C.
1395dd(e)(1)(A)); and

‘‘(II) a medical condition manifesting itself in a
neonate by acute symptoms of sufficient severity
(including severe pain) such that a prudent health
care professional could reasonably expect the ab-
sence of immediate medical attention to result in
a condition described in clause (i), (ii), or (iii) of
section 1867(e)(1)(A) of the Social Security Act.

‘‘(ii) EMERGENCY SERVICES.—The term ‘emergency
services’ means—

‘‘(I) with respect to an emergency medical condi-
tion described in clause (i)(I), a medical screening
examination (as required under section 1867 of
the Social Security Act, 42 U.S.C. 1395dd)) that is
within the capability of the emergency department
of a hospital, including ancillary services routinely
available to the emergency department to evalu-
ate an emergency medical condition (as defined in
clause (i)) and also, within the capabilities of the
staff and facilities at the hospital, such further
medical examination and treatment as are re-
quired under section 1867 of such Act to stabilize
the patient; or

‘‘(II) with respect to an emergency medical con-
dition described in clause (i)(II), medical treat-
ment for such condition rendered by a health care
provider in a hospital to a neonate, including
available hospital ancillary services in response to
an urgent request of a health care professional
and to the extent necessary to stabilize the
neonate.

‘‘(iii) EMERGENCY AMBULANCE SERVICES.—The term
‘emergency ambulance services’ means ambulance
services (as defined for purposes of section 1861(s)(7)
of the Social Security Act) furnished to transport an
individual who has an emergency medical condition
(as defined in clause (i)) to a hospital for the receipt
of emergency services (as defined in clause (ii)) in a
case in which appropriate emergency medical screen-
ing examinations are covered under the plan or cov-
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erage pursuant to paragraph (1)(A) and a prudent
layperson, with an average knowledge of health and
medicine, could reasonably expect that the absence of
such transport would result in placing the health of
the individual in serious jeopardy, serious impairment
of bodily function, or serious dysfunction of any bodily
organ or part.

‘‘(iv) STABILIZE.—The term ‘to stabilize’ means, with
respect to an emergency medical condition, to provide
such medical treatment of the condition as may be
necessary to assure, within reasonable medical prob-
ability, that no material deterioration of the condition
is likely to result from or occur during the transfer of
the individual from a facility.

‘‘(v) NONPARTICIPATING.—The term ‘nonpartici-
pating’ means, with respect to a health care provider
that provides health care items and services to a par-
ticipant or beneficiary under group health plan or
under group health insurance coverage, a health care
provider that is not a participating health care pro-
vider with respect to such items and services.

‘‘(vi) PARTICIPATING.—The term ‘participating’
means, with respect to a health care provider that pro-
vides health care items and services to a participant
or beneficiary under group health plan or health in-
surance coverage offered by a health insurance issuer
in connection with such a plan, a health care provider
that furnishes such items and services under a con-
tract or other arrangement with the plan or issuer.

‘‘(c) PATIENT RIGHT TO OBSTETRIC AND GYNECOLOGICAL CARE.—
‘‘(1) IN GENERAL.—In any case in which a group health plan

(or a health insurance issuer offering health insurance cov-
erage in connection with the plan)—

‘‘(A) provides benefits under the terms of the plan con-
sisting of—

‘‘(i) gynecological care (such as preventive women’s
health examinations); or

‘‘(ii) obstetric care (such as pregnancy-related serv-
ices),

provided by a participating health care professional who
specializes in such care (or provides benefits consisting of
payment for such care); and

‘‘(B) requires or provides for designation by a participant
or beneficiary of a participating primary care provider,

if the primary care provider designated by such a participant
or beneficiary is not such a health care professional, then the
plan (or issuer) shall meet the requirements of paragraph (2).

‘‘(2) REQUIREMENTS.—A group health plan (or a health insur-
ance issuer offering health insurance coverage in connection
with the plan) meets the requirements of this paragraph, in
connection with benefits described in paragraph (1) consisting
of care described in clause (i) or (ii) of paragraph (1)(A) (or con-
sisting of payment therefor), if the plan (or issuer)—
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‘‘(A) does not require authorization or a referral by the
primary care provider in order to obtain such benefits; and

‘‘(B) treats the ordering of other care of the same type,
by the participating health care professional providing the
care described in clause (i) or (ii) of paragraph (1)(A), as
the authorization of the primary care provider with respect
to such care.

‘‘(3) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this subsection, the term ‘health care professional’ means an
individual (including, but not limited to, a nurse midwife or
nurse practitioner) who is licensed, accredited, or certified
under State law to provide obstetric and gynecological health
care services and who is operating within the scope of such li-
censure, accreditation, or certification.

‘‘(4) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as preventing a plan from offering (but not requiring a
participant or beneficiary to accept) a health care professional
trained, credentialed, and operating within the scope of their
licensure to perform obstetric and gynecological health care
services. Nothing in paragraph (2)(B) shall waive any require-
ments of coverage relating to medical necessity or appropriate-
ness with respect to coverage of gynecological or obstetric care
so ordered.

‘‘(5) TREATMENT OF MULTIPLE COVERAGE OPTIONS.—In the
case of a plan providing benefits under two or more coverage
options, the requirements of this subsection shall apply sepa-
rately with respect to each coverage option.

‘‘(d) PATIENT RIGHT TO PEDIATRIC CARE.—
‘‘(1) IN GENERAL.—In any case in which a group health plan

(or a health insurance issuer offering health insurance cov-
erage in connection with the plan) provides benefits consisting
of routine pediatric care provided by a participating health
care professional who specializes in pediatrics (or consisting of
payment for such care) and the plan requires or provides for
designation by a participant or beneficiary of a participating
primary care provider, the plan (or issuer) shall provide that
such a participating health care professional may be des-
ignated, if available, by a parent or guardian of any beneficiary
under the plan is who under 18 years of age, as the primary
care provider with respect to any such benefits.

‘‘(2) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this subsection, the term ‘health care professional’ means an
individual (including, but not limited to, a nurse practitioner)
who is licensed, accredited, or certified under State law to pro-
vide pediatric health care services and who is operating within
the scope of such licensure, accreditation, or certification.

‘‘(3) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as preventing a plan from offering (but not requiring a
participant or beneficiary to accept) a health care professional
trained, credentialed, and operating within the scope of their
licensure to perform pediatric health care services. Nothing in
paragraph (1) shall waive any requirements of coverage relat-
ing to medical necessity or appropriateness with respect to cov-
erage of pediatric care so ordered.
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‘‘(4) TREATMENT OF MULTIPLE COVERAGE OPTIONS.—In the
case of a plan providing benefits under two or more coverage
options, the requirements of this subsection shall apply sepa-
rately with respect to each coverage option.

‘‘(e) CONTINUITY OF CARE.—
‘‘(1) IN GENERAL.—

‘‘(A) TERMINATION OF PROVIDER.—If a contract between a
group health plan, or a health insurance issuer offering
health insurance coverage in connection with a group
health plan, and a health care provider is terminated (as
defined in subparagraph (D)(ii)), or benefits or coverage
provided by a health care provider are terminated because
of a change in the terms of provider participation in a
group health plan, and an individual who, at the time of
such termination, is a participant or beneficiary in the
plan and is scheduled to undergo surgery (including an
organ transplantation), is undergoing treatment for preg-
nancy, or is determined to be terminally ill (as defined in
section 1861(dd)(3)(A) of the Social Security Act) and is un-
dergoing treatment for the terminal illness, the plan or
issuer shall—

‘‘(i) notify the individual on a timely basis of such
termination and of the right to elect continuation of
coverage of treatment by the provider under this sub-
section; and

‘‘(ii) subject to paragraph (3), permit the individual
to elect to continue to be covered with respect to treat-
ment by the provider for such surgery, pregnancy, or
illness during a transitional period (provided under
paragraph (2)).

‘‘(B) TREATMENT OF TERMINATION OF CONTRACT WITH
HEALTH INSURANCE ISSUER.—If a contract for the provision
of health insurance coverage between a group health plan
and a health insurance issuer is terminated and, as a re-
sult of such termination, coverage of services of a health
care provider is terminated with respect to an individual,
the provisions of subparagraph (A) (and the succeeding
provisions of this subsection) shall apply under the plan in
the same manner as if there had been a contract between
the plan and the provider that had been terminated, but
only with respect to benefits that are covered under the
plan after the contract termination.

‘‘(C) TERMINATION DEFINED.—For purposes of this sub-
section, the term ‘terminated’ includes, with respect to a
contract, the expiration or nonrenewal of the contract, but
does not include a termination of the contract by the plan
or issuer for failure to meet applicable quality standards
or for fraud.

‘‘(2) TRANSITIONAL PERIOD.—
‘‘(A) IN GENERAL.—Except as provided in subparagraphs

(B) through (D), the transitional period under this para-
graph shall extend up to 90 days (as determined by the
treating health care professional) after the date of the no-
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tice described in paragraph (1)(A)(i) of the provider’s termi-
nation.

‘‘(B) SCHEDULED SURGERY.—If surgery was scheduled for
an individual before the date of the announcement of the
termination of the provider status under paragraph
(1)(A)(i), the transitional period under this paragraph with
respect to the surgery shall extend beyond the period
under subparagraph (A) and until the date of discharge of
the individual after completion of the surgery.

‘‘(C) PREGNANCY.—If—
‘‘(i) a participant or beneficiary was determined to

be pregnant at the time of a provider’s termination of
participation, and

‘‘(ii) the provider was treating the pregnancy before
date of the termination,

the transitional period under this paragraph with respect
to provider’s treatment of the pregnancy shall extend
through the provision of post-partum care directly related
to the delivery.

‘‘(D) TERMINAL ILLNESS.—If—
‘‘(i) a participant or beneficiary was determined to

be terminally ill (as determined under section
1861(dd)(3)(A) of the Social Security Act) at the time
of a provider’s termination of participation, and

‘‘(ii) the provider was treating the terminal illness
before the date of termination,

the transitional period under this paragraph shall extend
for the remainder of the individual’s life for care directly
related to the treatment of the terminal illness or its med-
ical manifestations.

‘‘(3) PERMISSIBLE TERMS AND CONDITIONS.—A group health
plan or health insurance issuer may condition coverage of con-
tinued treatment by a provider under paragraph (1)(A)(i) upon
the individual notifying the plan of the election of continued
coverage and upon the provider agreeing to the following terms
and conditions:

‘‘(A) The provider agrees to accept reimbursement from
the plan or issuer and individual involved (with respect to
cost-sharing) at the rates applicable prior to the start of
the transitional period as payment in full (or, in the case
described in paragraph (1)(B), at the rates applicable
under the replacement plan or issuer after the date of the
termination of the contract with the health insurance
issuer) and not to impose cost-sharing with respect to the
individual in an amount that would exceed the cost-shar-
ing that could have been imposed if the contract referred
to in paragraph (1)(A) had not been terminated.

‘‘(B) The provider agrees to adhere to the quality assur-
ance standards of the plan or issuer responsible for pay-
ment under subparagraph (A) and to provide to such plan
or issuer necessary medical information related to the care
provided.

‘‘(C) The provider agrees otherwise to adhere to such
plan’s or issuer’s policies and procedures, including proce-
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dures regarding referrals and obtaining prior authorization
and providing services pursuant to a treatment plan (if
any) approved by the plan or issuer.

‘‘(D) The provider agrees to provide transitional care to
all participants and beneficiaries who are eligible for and
elect to have coverage of such care from such provider.

‘‘(E) If the provider initiates the termination, the pro-
vider has notified the plan within 30 days prior to the ef-
fective date of the termination of—

‘‘(i) whether the provider agrees to permissible
terms and conditions (as set forth in this paragraph)
required by the plan, and

‘‘(ii) if the provider agrees to the terms and condi-
tions, the specific plan beneficiaries and participants
undergoing a course of treatment from the provider
who the provider believes, at the time of the notifica-
tion, would be eligible for transitional care under this
subsection.

‘‘(4) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to—

‘‘(A) require the coverage of benefits which would not
have been covered if the provider involved remained a par-
ticipating provider, or

‘‘(B) prohibit a group health plan from conditioning a
provider’s participation on the provider’s agreement to pro-
vide transitional care to all participants and beneficiaries
eligible to obtain coverage of such care furnished by the
provider as set forth under this subsection.

‘‘(f) COVERAGE FOR INDIVIDUALS PARTICIPATING IN APPROVED
CANCER CLINICAL TRIALS.—

‘‘(1) COVERAGE.—
‘‘(A) IN GENERAL.—If a group health plan (or a health in-

surance issuer offering health insurance coverage in con-
nection with the plan) provides coverage to a qualified in-
dividual (as defined in paragraph (2)), the plan or issuer—

‘‘(i) may not deny the individual participation in the
clinical trial referred to in paragraph (2)(B);

‘‘(ii) subject to paragraphs (2), (3), and (4), may not
deny (or limit or impose additional conditions on) the
coverage of routine patient costs for items and services
furnished in connection with participation in the trial;
and

‘‘(iii) may not discriminate against the individual on
the basis of the participation of the participant or ben-
eficiary in such trial.

‘‘(B) EXCLUSION OF CERTAIN COSTS.—For purposes of sub-
paragraph (A)(ii), routine patient costs do not include the
cost of the tests or measurements conducted primarily for
the purpose of the clinical trial involved.

‘‘(C) USE OF IN-NETWORK PROVIDERS.—If one or more
participating providers is participating in a clinical trial,
nothing in subparagraph (A) shall be construed as pre-
venting a plan from requiring that a qualified individual
participate in the trial through such a participating pro-
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vider if the provider will accept the individual as a partici-
pant in the trial.

‘‘(2) QUALIFIED INDIVIDUAL DEFINED.—For purposes of para-
graph (1), the term ‘qualified individual’ means an individual
who is a participant or beneficiary in a group health plan and
who meets the following conditions:

‘‘(A)(i) The individual has been diagnosed with cancer.
‘‘(ii) The individual is eligible to participate in an ap-

proved clinical trial according to the trial protocol with re-
spect to treatment of cancer.

‘‘(iii) The individual’s participation in the trial offers
meaningful potential for significant clinical benefit for the
individual.

‘‘(B) Either—
‘‘(i) the referring physician is a participating health

care professional and has concluded that the individ-
ual’s participation in such trial would be appropriate
based upon satisfaction by the individual of the condi-
tions described in subparagraph (A); or

‘‘(ii) the individual provides medical and scientific
information establishing that the individual’s partici-
pation in such trial would be appropriate based upon
the satisfaction by the individual of the conditions de-
scribed in subparagraph (A).

‘‘(3) PAYMENT.—
‘‘(A) IN GENERAL.—A group health plan (or a health in-

surance issuer offering health insurance coverage in con-
nection with the plan) shall provide for payment for rou-
tine patient costs described in paragraph (1)(B) but is not
required to pay for costs of items and services that are rea-
sonably expected to be paid for by the sponsors of an ap-
proved clinical trial.

‘‘(B) ROUTINE PATIENT CARE COSTS.—
‘‘(i) IN GENERAL.—For purposes of this paragraph,

the term ‘routine patient care costs’ shall include the
costs associated with the provision of items and serv-
ices that—

‘‘(I) would otherwise be covered under the group
health plan if such items and services were not
provided in connection with an approved clinical
trial program; and

‘‘(II) are furnished according to the protocol of
an approved clinical trial program.

‘‘(ii) EXCLUSION.—For purposes of this paragraph,
‘routine patient care costs’ shall not include the costs
associated with the provision of—

‘‘(I) an investigational drug or device, unless the
Secretary has authorized the manufacturer of
such drug or device to charge for such drug or de-
vice; or

‘‘(II) any item or service supplied without charge
by the sponsor of the approved clinical trial pro-
gram.

‘‘(C) PAYMENT RATE.—For purposes of this subsection—
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‘‘(i) PARTICIPATING PROVIDERS.—In the case of cov-
ered items and services provided by a participating
provider, the payment rate shall be at the agreed upon
rate.

‘‘(ii) NONPARTICIPATING PROVIDERS.—In the case of
covered items and services provided by a nonpartici-
pating provider, the payment rate shall be at the rate
the plan would normally pay for comparable items or
services under clause (i).

‘‘(4) APPROVED CLINICAL TRIAL DEFINED.—
‘‘(A) IN GENERAL.—For purposes of this subsection, the

term ‘approved clinical trial’ means a cancer clinical re-
search study or cancer clinical investigation approved by
an Institutional Review Board.

‘‘(B) CONDITIONS FOR DEPARTMENTS.—The conditions de-
scribed in this paragraph, for a study or investigation con-
ducted by a Department, are that the study or investiga-
tion has been reviewed and approved through a system of
peer review that the Secretary determines—

‘‘(i) to be comparable to the system of peer review of
studies and investigations used by the National Insti-
tutes of Health, and

‘‘(ii) assures unbiased review of the highest scientific
standards by qualified individuals who have no inter-
est in the outcome of the review.

‘‘(5) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to limit a plan’s coverage with respect to clinical trials.

‘‘(6) PLAN SATISFACTION OF CERTAIN REQUIREMENTS; RESPON-
SIBILITIES OF FIDUCIARIES.—

‘‘(A) IN GENERAL.—For purposes of this subsection, inso-
far as a group health plan provides benefits in the form of
health insurance coverage through a health insurance
issuer, the plan shall be treated as meeting the require-
ments of this subsection with respect to such benefits and
not be considered as failing to meet such requirements be-
cause of a failure of the issuer to meet such requirements
so long as the plan sponsor or its representatives did not
cause such failure by the issuer.

‘‘(B) CONSTRUCTION.—Nothing in this subsection shall be
construed to affect or modify the responsibilities of the fi-
duciaries of a group health plan under part 4.

‘‘(7) STUDY AND REPORT.—
‘‘(A) STUDY.—The Secretary shall analyze cancer clinical

research and its cost implications for managed care, in-
cluding differentiation in—

‘‘(i) the cost of patient care in trials versus standard
care;

‘‘(ii) the cost effectiveness achieved in different sites
of service;

‘‘(iii) research outcomes;
‘‘(iv) volume of research subjects available in dif-

ferent sites of service;
‘‘(v) access to research sites and clinical trials by

cancer patients;
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‘‘(vi) patient cost sharing or copayment costs realized
in different sites of service;

‘‘(vii) health outcomes experienced in different sites
of service;

‘‘(viii) long term health care services and costs expe-
rienced in different sites of service;

‘‘(ix) morbidity and mortality experienced in dif-
ferent sites of service; and

‘‘(x) patient satisfaction and preference of sites of
service.

‘‘(B) REPORT TO CONGRESS.—Not later than January 1,
2005, the Secretary shall submit a report to Congress that
contains—

‘‘(i) an assessment of any incremental cost to group
health plans resulting from the provisions of this sec-
tion;

‘‘(ii) a projection of expenditures to such plans re-
sulting from this section;

‘‘(iii) an assessment of any impact on premiums re-
sulting from this section; and

‘‘(iv) recommendations regarding action on other dis-
eases.’’.

(b) CONFORMING AMENDMENT.—The table of contents in section
1 of such Act is amended by adding at the end of the items relating
to subpart B of part 7 of subtitle B of title I of such Act the fol-
lowing new item:
‘‘Sec. 714. Patient access to unrestricted medical advice, emergency medical care,

obstetric and gynecological care, pediatric care, and continuity of care.’’.

SEC. 102. REQUIRED DISCLOSURE TO NETWORK PROVIDERS.
(a) IN GENERAL.—Subpart B of part 7 of subtitle B of title I of

the Employee Retirement Income Security Act of 1974 (as amended
by section 101) is amended further by adding at the end the fol-
lowing new section:
‘‘SEC. 715. REQUIRED DISCLOSURE TO NETWORK PROVIDERS.

‘‘(a) IN GENERAL.—If a group health plan reimburses, through a
contract or other arrangement, a health care provider at a dis-
counted payment rate because the provider participates in a pro-
vider network, the plan shall disclose to the provider the following
information before the provider furnishes covered items or services
under the plan:

‘‘(1) The identity of the plan sponsor or other entity that is
to utilize the discounted payment rates in reimbursing network
providers in that network.

‘‘(2) The existence of any substantial benefit differentials es-
tablished for the purpose of actively encouraging participants
or beneficiaries under the plan to utilize the providers in that
network.

‘‘(3) The methods and materials by which providers in the
network are identified to such participants or beneficiaries as
part of the network.

‘‘(b) PERMITTED MEANS OF DISCLOSURE.—Disclosure required
under subsection (a) by a plan may be made—
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‘‘(1) by another entity under a contract or other arrangement
between the plan and the entity; and

‘‘(2) by making such information available in written format,
in an electronic format, on the Internet, or on a proprietary
computer network which is readily accessible to the network
providers.

‘‘(c) CONSTRUCTION.—Nothing in this section shall be construed
to require, directly or indirectly, disclosure of specific fee arrange-
ments or other reimbursement arrangements—

‘‘(1) between (i) group health plans or provider networks and
(ii) health care providers, or

‘‘(2) among health care providers.
‘‘(d) DEFINITIONS.—For purposes of this subsection:

‘‘(1) BENEFIT DIFFERENTIAL.—The term ‘benefit differential’
means, with respect to a group health plan, differences in the
case of any participant or beneficiary, in the financial responsi-
bility for payment of coinsurance, copayments, deductibles, bal-
ance billing requirements, or any other charge, based upon
whether a health care provider from whom covered items or
services are obtained is a network provider.

‘‘(2) DISCOUNTED PAYMENT RATE.—The term ‘discounted pay-
ment rate’ means, with respect to a provider, a payment rate
that is below the charge imposed by the provider.

‘‘(3) NETWORK PROVIDER.—The term ‘network provider’
means, with respect to a group health plan, a health care pro-
vider that furnishes health care items and services to partici-
pants or beneficiaries under the plan pursuant to a contract or
other arrangement with a provider network in which the pro-
vider is participating.

‘‘(4) PROVIDER NETWORK.—The term ‘provider network’
means, with respect to a group health plan offering health in-
surance coverage, an association of network providers through
whom the plan provides, through contract or other arrange-
ment, health care items and services to participants and bene-
ficiaries.’’.

(b) CONFORMING AMENDMENT.—The table of contents in section
1 of such Act is amended by adding at the end of the items relating
to subpart B of part 7 of subtitle B of title I of such Act the fol-
lowing new item:
‘‘Sec. 715. Required disclosure to network providers.’’.

SEC. 103. EFFECTIVE DATE AND RELATED RULES.
(a) IN GENERAL.—The amendments made by this subtitle shall

apply with respect to plan years beginning on or after January 1
of the second calendar year following the date of the enactment of
this Act, except that the Secretary of Labor may issue regulations
before such date under such amendments. The Secretary shall first
issue regulations necessary to carry out the amendments made by
this subtitle before the effective date thereof.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—No enforcement ac-
tion shall be taken, pursuant to the amendments made by this sub-
title, against a group health plan or health insurance issuer with
respect to a violation of a requirement imposed by such amend-
ments before the date of issuance of regulations issued in connec-
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tion with such requirement, if the plan or issuer has sought to com-
ply in good faith with such requirement.

(c) SPECIAL RULE FOR COLLECTIVE BARGAINING AGREEMENTS.—In
the case of a group health plan maintained pursuant to one or
more collective bargaining agreements between employee rep-
resentatives and one or more employers ratified before the date of
the enactment of this Act, the amendments made by this subtitle
shall not apply with respect to plan years beginning before the
later of—

(1) the date on which the last of the collective bargaining
agreements relating to the plan terminates (determined with-
out regard to any extension thereof agreed to after the date of
the enactment of this Act); or

(2) January 1, 2002.
For purposes of this subsection, any plan amendment made pursu-
ant to a collective bargaining agreement relating to the plan which
amends the plan solely to conform to any requirement added by
this subtitle shall not be treated as a termination of such collective
bargaining agreement.

Subtitle B—Patient Access to Information

SEC. 111. PATIENT ACCESS TO INFORMATION REGARDING PLAN COV-
ERAGE, MANAGED CARE PROCEDURES, HEALTH CARE
PROVIDERS, AND QUALITY OF MEDICAL CARE.

(a) IN GENERAL.—Part 1 of subtitle B of title I of the Employee
Retirement Income Security Act of 1974 is amended—

(1) by redesignating section 111 as section 112; and
(2) by inserting after section 110 the following new section:

‘‘DISCLOSURE BY GROUP HEALTH PLANS

‘‘SEC. 111. (a) DISCLOSURE REQUIREMENT.—The administrator of
each group health plan shall take such actions as are necessary to
ensure that the summary plan description of the plan required
under section 102 (or each summary plan description in any case
in which different summary plan descriptions are appropriate
under part 1 for different options of coverage) contains, among any
information otherwise required under this part, the information re-
quired under subsections (b), (c), (d), and (e)(2)(A).

‘‘(b) PLAN BENEFITS.—The information required under subsection
(a) includes the following:

‘‘(1) COVERED ITEMS AND SERVICES.—
‘‘(A) CATEGORIZATION OF INCLUDED BENEFITS.—A de-

scription of covered benefits, categorized by—
‘‘(i) types of items and services (including any spe-

cial disease management program); and
‘‘(ii) types of health care professionals providing

such items and services.
‘‘(B) EMERGENCY MEDICAL CARE.—A description of the

extent to which the plan covers emergency medical care
(including the extent to which the plan provides for access
to urgent care centers), and any definitions provided under
the plan for the relevant plan terminology referring to
such care.
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‘‘(C) PREVENTATIVE SERVICES.—A description of the ex-
tent to which the plan provides benefits for preventative
services.

‘‘(D) DRUG FORMULARIES.—A description of the extent to
which covered benefits are determined by the use or appli-
cation of a drug formulary and a summary of the process
for determining what is included in such formulary.

‘‘(E) COBRA CONTINUATION COVERAGE.—A description of
the benefits available under the plan pursuant to part 6.

‘‘(2) LIMITATIONS, EXCLUSIONS, AND RESTRICTIONS ON COV-
ERED BENEFITS.—

‘‘(A) CATEGORIZATION OF EXCLUDED BENEFITS.—A de-
scription of benefits specifically excluded from coverage,
categorized by types of items and services.

‘‘(B) UTILIZATION REVIEW AND PREAUTHORIZATION RE-
QUIREMENTS.—Whether coverage for medical care is lim-
ited or excluded on the basis of utilization review or
preauthorization requirements.

‘‘(C) LIFETIME, ANNUAL, OR OTHER PERIOD LIMITATIONS.—
A description of the circumstances under which, and the
extent to which, coverage is subject to lifetime, annual, or
other period limitations, categorized by types of benefits.

‘‘(D) CUSTODIAL CARE.—A description of the cir-
cumstances under which, and the extent to which, the cov-
erage of benefits for custodial care is limited or excluded,
and a statement of the definition used by the plan for cus-
todial care.

‘‘(E) EXPERIMENTAL TREATMENTS.—Whether coverage for
any medical care is limited or excluded because it con-
stitutes an investigational item or experimental treatment
or technology, and any definitions provided under the plan
for the relevant plan terminology referring to such limited
or excluded care.

‘‘(F) MEDICAL APPROPRIATENESS OR NECESSITY.—Whether
coverage for medical care may be limited or excluded by
reason of a failure to meet the plan’s requirements for
medical appropriateness or necessity, and any definitions
provided under the plan for the relevant plan terminology
referring to such limited or excluded care.

‘‘(G) SECOND OR SUBSEQUENT OPINIONS.—A description of
the circumstances under which, and the extent to which,
coverage for second or subsequent opinions is limited or
excluded.

‘‘(H) SPECIALTY CARE.—A description of the cir-
cumstances under which, and the extent to which, cov-
erage of benefits for specialty care is conditioned on refer-
ral from a primary care provider.

‘‘(I) CONTINUITY OF CARE.—A description of the cir-
cumstances under which, and the extent to which, cov-
erage of items and services provided by any health care
professional is limited or excluded by reason of the depar-
ture by the professional from any defined set of providers.

‘‘(J) RESTRICTIONS ON COVERAGE OF EMERGENCY SERV-
ICES.—A description of the circumstances under which,
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and the extent to which, the plan, in covering emergency
medical care furnished to a participant or beneficiary of
the plan imposes any financial responsibility described in
subsection (c) on participants or beneficiaries or limits or
conditions benefits for such care subject to any other term
or condition of such plan.

‘‘(3) NETWORK CHARACTERISTICS.—If the plan (or health in-
surance issuer offering health insurance coverage in connection
with the plan) utilizes a defined set of providers under contract
with the plan (or issuer), a detailed list of the names of such
providers and their geographic location, set forth separately
with respect to primary care providers and with respect to spe-
cialists.

‘‘(c) PARTICIPANT’S FINANCIAL RESPONSIBILITIES.—The informa-
tion required under subsection (a) includes an explanation of—

‘‘(1) a participant’s financial responsibility for payment of
premiums, coinsurance, copayments, deductibles, and any
other charges; and

‘‘(2) the circumstances under which, and the extent to which,
the participant’s financial responsibility described in para-
graph (1) may vary, including any distinctions based on wheth-
er a health care provider from whom covered benefits are ob-
tained is included in a defined set of providers.

‘‘(d) DISPUTE RESOLUTION PROCEDURES.—The information re-
quired under subsection (a) includes a description of the processes
adopted by the plan pursuant to section 503, including—

‘‘(1) descriptions thereof relating specifically to—
‘‘(A) coverage decisions;
‘‘(B) internal review of coverage decisions; and
‘‘(C) any external review of coverage decisions; and

‘‘(2) the procedures and time frames applicable to each step
of the processes referred to in subparagraphs (A), (B), and (C)
of paragraph (1).

‘‘(e) INFORMATION ON PLAN PERFORMANCE.—Any information re-
quired under subsection (a) shall include information concerning
the number of external reviews under section 503 that have been
completed during the prior plan year and the number of such re-
views in which a recommendation is made for modification or re-
versal of an internal review decision under the plan.

‘‘(f) INFORMATION INCLUDED WITH ADVERSE COVERAGE DECI-
SIONS.—A group health plan shall provide to each participant and
beneficiary, together with any notification of the participant or ben-
eficiary of an adverse coverage decision, the following information:

‘‘(1) PREAUTHORIZATION AND UTILIZATION REVIEW PROCE-
DURES.—A description of the basis on which any
preauthorization requirement or any utilization review require-
ment has resulted in the adverse coverage decision.

‘‘(2) PROCEDURES FOR DETERMINING EXCLUSIONS BASED ON
MEDICAL NECESSITY OR ON INVESTIGATIONAL ITEMS OR EXPERI-
MENTAL TREATMENTS.—If the adverse coverage decision is
based on a determination relating to medical necessity or to an
investigational item or an experimental treatment or tech-
nology, a description of the procedures and medically-based cri-
teria used in such decision.
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‘‘(g) INFORMATION AVAILABLE ON REQUEST.—
‘‘(1) ACCESS TO PLAN BENEFIT INFORMATION IN ELECTRONIC

FORM.—
‘‘(A) IN GENERAL.—In addition to the information re-

quired to be provided under section 104(b)(4), a group
health plan may, upon written request (made not more fre-
quently than annually), make available to participants and
beneficiaries, in a generally recognized electronic format—

‘‘(i) the latest summary plan description, including
the latest summary of material modifications, and

‘‘(ii) the actual plan provisions setting forth the ben-
efits available under the plan,

to the extent such information relates to the coverage op-
tions under the plan available to the participant or bene-
ficiary. A reasonable charge may be made to cover the cost
of providing such information in such generally recognized
electronic format. The Secretary may by regulation pre-
scribe a maximum amount which will constitute a reason-
able charge under the preceding sentence.

‘‘(B) ALTERNATIVE ACCESS.—The requirements of this
paragraph may be met by making such information gen-
erally available (rather than upon request) on the Internet
or on a proprietary computer network in a format which
is readily accessible to participants and beneficiaries.

‘‘(2) ADDITIONAL INFORMATION TO BE PROVIDED ON RE-
QUEST.—

‘‘(A) INCLUSION IN SUMMARY PLAN DESCRIPTION OF SUM-
MARY OF ADDITIONAL INFORMATION.—The information re-
quired under subsection (a) includes a summary descrip-
tion of the types of information required by this subsection
to be made available to participants and beneficiaries on
request.

‘‘(B) INFORMATION REQUIRED FROM PLANS AND ISSUERS
ON REQUEST.—In addition to information required to be in-
cluded in summary plan descriptions under this sub-
section, a group health plan shall provide the following in-
formation to a participant or beneficiary on request:

‘‘(i) CARE MANAGEMENT INFORMATION.—A description
of the circumstances under which, and the extent to
which, the plan has special disease management pro-
grams or programs for persons with disabilities, indi-
cating whether these programs are voluntary or man-
datory and whether a significant benefit differential
results from participation in such programs.

‘‘(ii) INCLUSION OF DRUGS AND BIOLOGICALS IN
FORMULARIES.—A statement of whether a specific drug
or biological is included in a formulary used to deter-
mine benefits under the plan and a description of the
procedures for considering requests for any patient-
specific waivers.

‘‘(iii) ACCREDITATION STATUS OF HEALTH INSURANCE
ISSUERS AND SERVICE PROVIDERS.—A description of the
accreditation and licensing status (if any) of each
health insurance issuer offering health insurance cov-
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erage in connection with the plan and of any utiliza-
tion review organization utilized by the issuer or the
plan, together with the name and address of the ac-
crediting or licensing authority.

‘‘(iv) QUALITY PERFORMANCE MEASURES.—The latest
information (if any) maintained by the plan relating to
quality of performance of the delivery of medical care
with respect to coverage options offered under the plan
and of health care professionals and facilities pro-
viding medical care under the plan.

‘‘(C) INFORMATION REQUIRED FROM HEALTH CARE PROFES-
SIONALS.—

‘‘(i) QUALIFICATIONS, PRIVILEGES, AND METHOD OF
COMPENSATION.—Any health care professional treating
a participant or beneficiary under a group health plan
shall provide to the participant or beneficiary, on re-
quest, a description of his or her professional qualifica-
tions (including board certification status, licensing
status, and accreditation status, if any), privileges,
and experience and a general description by category
(including salary, fee-for-service, capitation, and such
other categories as may be specified in regulations of
the Secretary) of the applicable method by which such
professional is compensated in connection with the
provision of such medical care.

‘‘(ii) COST OF PROCEDURES.—Any health care profes-
sional who recommends an elective procedure or treat-
ment while treating a participant or beneficiary under
a group health plan that requires a participant or ben-
eficiary to share in the cost of treatment shall inform
such participant or beneficiary of each cost associated
with the procedure or treatment and an estimate of
the magnitude of such costs.

‘‘(D) INFORMATION REQUIRED FROM HEALTH CARE FACILI-
TIES ON REQUEST.—Any health care facility from which a
participant or beneficiary has sought treatment under a
group health plan shall provide to the participant or bene-
ficiary, on request, a description of the facility’s corporate
form or other organizational form and all forms of licens-
ing and accreditation status (if any) assigned to the facility
by standard-setting organizations.

‘‘(h) ACCESS TO INFORMATION RELEVANT TO THE COVERAGE OP-
TIONS UNDER WHICH THE PARTICIPANT OR BENEFICIARY IS ELIGIBLE
TO ENROLL.—In addition to information otherwise required to be
made available under this section, a group health plan shall, upon
written request (made not more frequently than annually), make
available to a participant (and an employee who, under the terms
of the plan, is eligible for coverage but not enrolled) in connection
with a period of enrollment the summary plan description for any
coverage option under the plan under which the participant is eligi-
ble to enroll and any information described in clauses (i), (ii), (iii),
(vi), (vii), and (viii) of subsection (e)(2)(B).

‘‘(i) ADVANCE NOTICE OF CHANGES IN DRUG FORMULARIES.—Not
later than 30 days before the effective of date of any exclusion of
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a specific drug or biological from any drug formulary under the
plan that is used in the treatment of a chronic illness or disease,
the plan shall take such actions as are necessary to reasonably en-
sure that plan participants are informed of such exclusion. The re-
quirements of this subsection may be satisfied—

‘‘(1) by inclusion of information in publications broadly dis-
tributed by plan sponsors, employers, or employee organiza-
tions;

‘‘(2) by electronic means of communication (including the
Internet or proprietary computer networks in a format which
is readily accessible to participants);

‘‘(3) by timely informing participants who, under an ongoing
program maintained under the plan, have submitted their
names for such notification; or

‘‘(4) by any other reasonable means of timely informing plan
participants.

‘‘(j) DEFINITIONS AND RELATED RULES.—
‘‘(1) IN GENERAL.—For purposes of this section—

‘‘(A) GROUP HEALTH PLAN.—The term ‘group health plan’
has the meaning provided such term under section
733(a)(1).

‘‘(B) MEDICAL CARE.—The term ‘medical care’ has the
meaning provided such term under section 733(a)(2).

‘‘(C) HEALTH INSURANCE COVERAGE.—The term ‘health
insurance coverage’ has the meaning provided such term
under section 733(b)(1).

‘‘(D) HEALTH INSURANCE ISSUER.—The term ‘health in-
surance issuer’ has the meaning provided such term under
section 733(b)(2).

‘‘(2) APPLICABILITY ONLY IN CONNECTION WITH INCLUDED
GROUP HEALTH PLAN BENEFITS.—

‘‘(A) IN GENERAL.—The requirements of this section shall
apply only in connection with included group health plan
benefits.

‘‘(B) INCLUDED GROUP HEALTH PLAN BENEFIT.—For pur-
poses of subparagraph (A), the term ‘included group health
plan benefit’ means a benefit which is not an excepted ben-
efit (as defined in section 733(c)).’’.

(b) CONFORMING AMENDMENTS.—
(1) Section 102(b) of such Act (29 U.S.C. 1022(b)) is amended

by inserting before the period at the end the following: ‘‘; and,
in the case of a group health plan (as defined in section
112(j)(1)(A)) providing included group health plan benefits (as
defined in section 111(j)(2)(B)), the information required to be
included under section 111(a)’’.

(2) The table of contents in section 1 of such Act is amended
by striking the item relating to section 111 and inserting the
following new items:

‘‘Sec. 111. Disclosure by group health plans.
‘‘Sec. 112. Repeal and effective date.’’.

SEC. 112. EFFECTIVE DATE AND RELATED RULES.
(a) IN GENERAL.—The amendments made by this subtitle shall

apply with respect to plan years beginning on or after January 1
of the second calendar year following the date of the enactment of



26

this Act. The Secretary of Labor shall first issue all regulations
necessary to carry out the amendments made by this subtitle be-
fore such date.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—No enforcement ac-
tion shall be taken, pursuant to the amendments made by this sub-
title, against a group health plan or health insurance issuer with
respect to a violation of a requirement imposed by such amend-
ments before the date of issuance of final regulations issued in con-
nection with such requirement, if the plan or issuer has sought to
comply in good faith with such requirement.

Subtitle C—Group Health Plan Review
Standards

SEC. 121. SPECIAL RULES FOR GROUP HEALTH PLANS.
(a) IN GENERAL.—Section 503 of the Employee Retirement In-

come Security Act of 1974 (29 U.S.C. 1133) is amended—
(1) by inserting ‘‘(a) IN GENERAL.—’’ after ‘‘SEC. 503.’’;
(2) by inserting (after and below paragraph (2)) the following

new flush-left sentence:
‘‘This subsection does not apply in the case of included group
health plan benefits (as defined in subsection (b)(10)(S)).’’; and

(3) by adding at the end the following new subsection:
‘‘(b) SPECIAL RULES FOR GROUP HEALTH PLANS.—

‘‘(1) COVERAGE DETERMINATIONS.—Every group health plan
shall, in the case of included group health plan benefits—

‘‘(A) provide adequate notice in writing in accordance
with this subsection to any participant or beneficiary of
any adverse coverage decision with respect to such benefits
of such participant or beneficiary under the plan, setting
forth the specific reasons for such coverage decision and
any rights of review provided under the plan, written in a
manner calculated to be understood by the average partici-
pant;

‘‘(B) provide such notice in writing also to any treating
medical care provider of such participant or beneficiary, if
such provider has claimed reimbursement for any item or
service involved in such coverage decision, or if a claim
submitted by the provider initiated the proceedings lead-
ing to such decision;

‘‘(C) afford a reasonable opportunity to any participant
or beneficiary who is in receipt of the notice of such ad-
verse coverage decision, and who files a written request for
review of the initial coverage decision within 90 days after
receipt of the notice of the initial decision, for a full and
fair review of the decision by an appropriate named fidu-
ciary who did not make the initial decision; and

‘‘(D) meet the additional requirements of this subsection,
which shall apply solely with respect to such benefits.

‘‘(2) TIME LIMITS FOR MAKING INITIAL COVERAGE DECISIONS
FOR BENEFITS AND COMPLETING INTERNAL APPEALS.—

‘‘(A) TIME LIMITS FOR DECIDING REQUESTS FOR BENEFIT
PAYMENTS, REQUESTS FOR ADVANCE DETERMINATION OF
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COVERAGE, AND REQUESTS FOR REQUIRED DETERMINATION
OF MEDICAL NECESSITY.—Except as provided in subpara-
graph (B)—

‘‘(i) INITIAL DECISIONS.—If a request for benefit pay-
ments, a request for advance determination of cov-
erage, or a request for required determination of med-
ical necessity is submitted to a group health plan in
such reasonable form as may be required under the
plan, the plan shall issue in writing an initial coverage
decision on the request before the end of the initial de-
cision period under paragraph (10)(I) following the fil-
ing completion date. Failure to issue a coverage deci-
sion on such a request before the end of the period re-
quired under this clause shall be treated as an ad-
verse coverage decision for purposes of internal review
under clause (ii).

‘‘(ii) INTERNAL REVIEWS OF INITIAL DENIALS.—Upon
the written request of a participant or beneficiary for
review of an initial adverse coverage decision under
clause (i), a review by an appropriate named fiduciary
(subject to paragraph (3)) of the initial coverage deci-
sion shall be completed, including issuance by the plan
of a written decision affirming, reversing, or modifying
the initial coverage decision, setting forth the grounds
for such decision, before the end of the internal review
period following the review filing date. Such decision
shall be treated as the final decision of the plan, sub-
ject to any applicable reconsideration under paragraph
(4). Failure to issue before the end of such period such
a written decision requested under this clause shall be
treated as a final decision affirming the initial cov-
erage decision.

‘‘(B) TIME LIMITS FOR MAKING COVERAGE DECISIONS RE-
LATING TO ACCELERATED NEED MEDICAL CARE AND FOR
COMPLETING INTERNAL APPEALS.—

‘‘(i) INITIAL DECISIONS.—A group health plan shall
issue in writing an initial coverage decision on any re-
quest for expedited advance determination of coverage
or for expedited required determination of medical ne-
cessity submitted, in such reasonable form as may be
required under the plan before the end of the acceler-
ated need decision period under paragraph (10)(K), in
cases involving accelerated need medical care, fol-
lowing the filing completion date. Failure to approve
or deny such a request before the end of the applicable
decision period shall be treated as a denial of the re-
quest for purposes of internal review under clause (ii).

‘‘(ii) INTERNAL REVIEWS OF INITIAL DENIALS.—Upon
the written request of a participant or beneficiary for
review of an initial adverse coverage decision under
clause (i), a review by an appropriate named fiduciary
(subject to paragraph (3)) of the initial coverage deci-
sion shall be completed, including issuance by the plan
of a written decision affirming, reversing, or modifying
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the initial converge decision, setting forth the grounds
for the decision before the end of the accelerated need
decision period under paragraph (10)(K) following the
review filing date. Such decision shall be treated as
the final decision of the plan, subject to any applicable
reconsideration under paragraph (4). Failure to issue
before the end of the applicable decision period such a
written decision requested under this clause shall be
treated as a final decision affirming the initial cov-
erage decision.

‘‘(3) PHYSICIANS MUST REVIEW INITIAL COVERAGE DECISIONS
INVOLVING MEDICAL APPROPRIATENESS OR NECESSITY OR INVES-
TIGATIONAL ITEMS OR EXPERIMENTAL TREATMENT.—If an initial
coverage decision under paragraph (2)(A)(i) or (2)(B)(i) is based
on a determination that provision of a particular item or serv-
ice is excluded from coverage under the terms of the plan be-
cause the provision of such item or service does not meet the
requirements for medical appropriateness or necessity or would
constitute provision of investigational items or experimental
treatment or technology, the review under paragraph (2)(A)(ii)
or (2)(B)(ii), to the extent that it relates to medical appropriate-
ness or necessity or to investigational items or experimental
treatment or technology, shall be conducted by a physician who
is selected by the plan and who did not make the initial denial.

‘‘(4) ELECTIVE EXTERNAL REVIEW BY INDEPENDENT MEDICAL
EXPERT AND RECONSIDERATION OF INITIAL REVIEW DECISION.—

‘‘(A) IN GENERAL.—In any case in which a participant or
beneficiary, who has received an adverse coverage decision
which is not reversed upon review conducted pursuant to
paragraph (1)(C) (including review under paragraph
(2)(A)(ii) or (2)(B)(ii)) and who has not commenced review
of the coverage decision under section 502, makes a re-
quest in writing, within 30 days after the date of such re-
view decision, for reconsideration of such review decision,
the requirements of subparagraphs (B), (C), (D) and (E)
shall apply in the case of such adverse coverage decision,
if the requirements of clause (i) or (ii) are met, subject to
clause (iii).

‘‘(i) MEDICAL APPROPRIATENESS OR INVESTIGATIONAL
ITEM OR EXPERIMENTAL TREATMENT OR TECHNOLOGY.—
The requirements of this clause are met if such cov-
erage decision is based on a determination that provi-
sion of a particular item or service that would other-
wise be covered is excluded from coverage because the
provision of such item or service—

‘‘(I) is not medically appropriate or necessary; or
‘‘(II) would constitute provision of an investiga-

tional item or experimental treatment or tech-
nology.

‘‘(ii) EXCLUSION OF ITEM OR SERVICE REQUIRING
EVALUATION OF MEDICAL FACTS OR EVIDENCE.—The re-
quirements of this clause are met if—

‘‘(I) such coverage decision is based on a deter-
mination that a particular item or service is not
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covered under the terms of the plan because provi-
sion of such item or service is specifically or cat-
egorically excluded from coverage under the terms
of the plan, and

‘‘(II) an independent contract expert finds under
subparagraph (C), in advance of any review of the
decision under subparagraph (D), that such deter-
mination primarily requires the evaluation of
medical facts or medical evidence by a health pro-
fessional.

‘‘(iii) MATTERS SPECIFICALLY NOT SUBJECT TO RE-
VIEW.—The requirements of subparagraphs (B), (C),
(D), and (E) shall not apply in the case of any adverse
coverage decision if such decision is based on—

‘‘(I) a determination of eligibility for benefits,
‘‘(II) the application of explicit plan limits on the

number, cost, or duration of any benefit, or
‘‘(III) a limitation on the amount of any benefit

payment or a requirement to make copayments
under the terms of the plan.

Review under this paragraph shall not be available for any
coverage decision that has previously undergone review
under this paragraph.

‘‘(B) LIMITS ON ALLOWABLE ADVANCE PAYMENTS.—The re-
view under this paragraph in connection with an adverse
coverage decision shall be available subject to any require-
ment of the plan (unless waived by the plan for financial
or other reasons) for payment in advance to the plan by
the participant or beneficiary seeking review of an amount
not to exceed the greater of—

‘‘(i) the lesser of $100 or 10 percent of the cost of the
medical care involved in the decision, or

‘‘(ii) $25,
with such dollar amount subject to compounded annual ad-
justments in the same manner and to the same extent as
apply under section 215(i) of the Social Security Act, ex-
cept that, for any calendar year, such amount as so ad-
justed shall be deemed, solely for such calendar year, to be
equal to such amount rounded to the nearest $10. No such
payment may be required in the case of any participant or
beneficiary whose enrollment under the plan is paid for, in
whole or in part, under a State plan under title XIX or
XXI of the Social Security Act. Any such advance payment
shall be subject to reimbursement if the recommendation
of the independent medical expert (or panel of such ex-
perts) under subparagraph (D)(ii)(IV) is to reverse or mod-
ify the coverage decision.

‘‘(C) REQUEST TO INDEPENDENT CONTRACT EXPERT FOR
DETERMINATION OF WHETHER COVERAGE DECISION RE-
QUIRED EVALUATION OF MEDICAL FACTS OR EVIDENCE.—

‘‘(i) IN GENERAL.—In the case of a request for review
made by a participant or beneficiary as described in
subparagraph (A), if the requirements of subpara-
graph (A)(ii) are met (and review is not otherwise pre-
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cluded under subparagraph (A)(iii)), the terms of the
plan shall provide for a procedure for initial review by
an independent contract expert selected in accordance
with subparagraph (H) under which the expert will de-
termine whether the coverage decision requires the
evaluation of medical facts or evidence by a health
professional. If the expert determines that the cov-
erage decision requires such evaluation, reconsider-
ation of such adverse decision shall proceed under this
paragraph. If the expert determines that the coverage
decision does not require such evaluation, the adverse
decision shall remain the final decision of the plan.

‘‘(ii) INDEPENDENT CONTRACT EXPERTS.—For pur-
poses of this subparagraph, the term ‘independent con-
tract expert’ means a professional—

‘‘(I) who has appropriate credentials and has at-
tained recognized expertise in the applicable area
of contract interpretation;

‘‘(II) who was not involved in the initial decision
or any earlier review thereof; and

‘‘(III) who is selected in accordance with sub-
paragraph (H)(i) and meets the requirements of
subparagraph (H)(iii).

‘‘(D) RECONSIDERATION OF INITIAL REVIEW DECISION.—
‘‘(i) IN GENERAL.—In the case of a request for review

made by a participant or beneficiary as described in
subparagraph (A), if the requirements of subpara-
graph (A)(i) are met or reconsideration proceeds under
this paragraph pursuant to subparagraph (C), the
terms of the plan shall provide for a procedure for
such reconsideration in accordance with clause (ii).

‘‘(ii) PROCEDURE FOR RECONSIDERATION.—The proce-
dure required under clause (i) shall include the
following—

‘‘(I) An independent medical expert (or a panel
of such experts, as determined necessary) will be
selected in accordance with subparagraph (H) to
reconsider any coverage decision described in sub-
paragraph (A) to determine whether such decision
was in accordance with the terms of the plan and
this title.

‘‘(II) The record for review (including a specifica-
tion of the terms of the plan and other criteria
serving as the basis for the initial review decision)
will be presented to such expert (or panel) and
maintained in a manner which will ensure con-
fidentiality of such record.

‘‘(III) Such expert (or panel) will reconsider the
initial review decision to determine whether such
decision was in accordance with the terms of the
plan and this title. The expert (or panel) in its re-
consideration will take into account the medical
condition of the patient, the recommendation of
the treating physician, the initial coverage deci-



31

sion (including the reasons for such decision) and
the decision upon review conducted pursuant to
paragraph (1)(C) (including review under para-
graph (2)(A)(ii) or (2)(B)(ii)) , any guidelines adopt-
ed by the plan through a process involving med-
ical practitioners and peer-reviewed medical lit-
erature identified as such under criteria estab-
lished by the Food and Drug Administration, and
any other valid, relevant, scientific or clinical evi-
dence the expert (or panel) determines appro-
priate for its review. The expert (or panel) may
consult the participant or beneficiary, the treating
physician, the medical director of the plan, or any
other party who, in the opinion of the expert (or
panel), may have relevant information for consid-
eration.

‘‘(E) ISSUANCE OF BINDING FINAL DECISION.—Upon com-
pletion of the procedure for review under subparagraph
(D), the independent medical expert (or panel of such ex-
perts) shall issue a written decision affirming, modifying,
or reversing the initial review decision, setting forth the
grounds for the decision. Such decision shall be the final
decision of the plan and shall be binding on the plan. Such
decision shall set forth specifically the determination of the
expert (or panel) of the appropriate period for timely com-
pliance by the plan with the decision. Such decision shall
be issued concurrently to the participant or beneficiary, to
the treating physician, and to the plan, shall constitute
conclusive, written authorization for the provision of bene-
fits under the plan in accordance with the decision, and
shall be treated as terms of the plan for purposes of any
action by the participant or beneficiary under section 502.

‘‘(F) TIME LIMITS FOR RECONSIDERATION.—Any review
under this paragraph (including any review under sub-
paragraph (C)) shall be completed before the end of the re-
consideration period (as defined in paragraph (10)(L)) fol-
lowing the review filing date in connection with such re-
view. Failure to issue a written decision before the end of
the reconsideration period in any reconsideration re-
quested under this paragraph shall be treated as a final
decision affirming the initial review decision of the plan.

‘‘(G) INDEPENDENT MEDICAL EXPERTS.—
‘‘(i) IN GENERAL.—For purposes of this paragraph,

the term ‘independent medical expert’ means, in con-
nection with any coverage decision by a group health
plan, a professional—

‘‘(I) who is a physician or, if appropriate, an-
other medical professional,

‘‘(II) who has appropriate credentials and has
attained recognized expertise in the applicable
medical field,

‘‘(III) who was not involved in the initial deci-
sion or any earlier review thereof,
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‘‘(IV) who has no history of disciplinary action or
sanctions (including, but not limited to, loss of
staff privileges or participation restriction) taken
or pending by any hospital, health carrier, govern-
ment, or regulatory body, and

‘‘(V) who is selected in accordance with subpara-
graph (H)(i) and meets the requirements of sub-
paragraph (H)(iii).

‘‘(H) SELECTION OF EXPERTS.—
‘‘(i) IN GENERAL.—An independent contract expert or

independent medical expert (or each member of any
panel of independent medical experts selected under
subparagraph (D)(ii)) is selected in accordance with
this clause if—

‘‘(I) the expert is selected by an intermediary
which itself meets the requirements of clauses (ii)
and (iii), by means of a method which ensures
that the identity of the expert is not disclosed to
the plan, any health insurance issuer offering
health insurance coverage to the aggrieved partici-
pant or beneficiary in connection with the plan,
and the aggrieved participant or beneficiary under
the plan, and the identities of the plan, the issuer,
and the aggrieved participant or beneficiary are
not disclosed to the expert;

‘‘(II) the expert is selected by an appropriately
credentialed panel of physicians meeting the re-
quirements of clauses (ii) and (iii) established by
a fully accredited teaching hospital meeting such
requirements;

‘‘(III) the expert is selected by an organization
described in section 1152(1)(A) of the Social Secu-
rity Act which meets the requirements of clauses
(ii) and (iii);

‘‘(IV) the expert is selected by an external re-
view organization which meets the requirements
of clauses (ii) and (iii) and is accredited by a pri-
vate standard-setting organization meeting such
requirements;

‘‘(V) the expert is selected by a State agency
which is established for the purpose of conducting
independent external reviews and which meets
the requirements of clauses (ii) and (iii); or

‘‘(VI) the expert is selected, by an intermediary
or otherwise, in a manner that is, under regula-
tions issued pursuant to negotiated rulemaking,
sufficient to ensure the expert’s independence, and
the method of selection is devised to reasonably
ensure that the expert selected meets the require-
ments of clauses (ii) and (iii).

‘‘(ii) STANDARDS OF PERFORMANCE FOR INTER-
MEDIARIES.—The Secretary shall prescribe by regula-
tion standards (in addition to the requirements of
clause (iii)) which entities making selections under
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subclause (I), (II), (III), (IV), (V), or (VI) of clause (ii)
must meet in order to be eligible for making such se-
lections. Such standards shall include (but are not lim-
ited to)—

‘‘(I) assurance that the entity will carry out
specified duties in the course of exercising the en-
tity’s responsibilities under clause (i)(I),

‘‘(II) assurance that applicable deadlines will be
met in the exercise of such responsibilities, and

‘‘(III) assurance that the entity meets appro-
priate indicators of solvency and fiscal integrity.

Each such entity shall provide to the Secretary, in
such manner and at such times as the Secretary may
prescribe, information relating the volume of claims
with respect to which the entity has served under this
subparagraph, the types of such claims, and such
other information regarding such claims as the Sec-
retary may determine appropriate.

‘‘(iii) INDEPENDENCE REQUIREMENTS.—An inde-
pendent contract expert or independent medical expert
or another entity described in clause (i) meets the
independence requirements of this clause if—

‘‘(I) the expert or entity is not affiliated with
any related party;

‘‘(II) any compensation received by such expert
or entity in connection with the external review is
reasonable and not contingent on any decision
rendered by the expert or entity;

‘‘(III) under the terms of the plan and any
health insurance coverage offered in connection
with the plan, the plan and the issuer (if any)
have no recourse against the expert or entity in
connection with the external review; and

‘‘(IV) the expert or entity does not otherwise
have a conflict of interest with a related party as
determined under any regulations which the Sec-
retary may prescribe.

‘‘(iv) RELATED PARTY.—For purposes of clause (i)(I),
the term ‘related party’ means—

‘‘(I) the plan or any health insurance issuer of-
fering health insurance coverage in connection
with the plan (or any officer, director, or manage-
ment employee of such plan or issuer);

‘‘(II) the physician or other medical care pro-
vider that provided the medical care involved in
the coverage decision;

‘‘(III) the institution at which the medical care
involved in the coverage decision is provided;

‘‘(IV) the manufacturer of any drug or other
item that was included in the medical care in-
volved in the coverage decision; or

‘‘(V) any other party determined under any reg-
ulations which the Secretary may prescribe to
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have a substantial interest in the coverage deci-
sion.

‘‘(v) AFFILIATED.—For purposes of clause (ii)(I), the
term ‘affiliated’ means, in connection with any entity,
having a familial, financial, or professional relation-
ship with, or interest in, such entity.

‘‘(I) MISBEHAVIOR BY EXPERTS.—Any action by the expert
or experts in applying for their selection under this para-
graph or in the course of carrying out their duties under
this paragraph which constitutes—

‘‘(i) fraud or intentional misrepresentation by such
expert or experts, or

‘‘(ii) demonstrates failure to adhere to the standards
for selection set forth in subparagraph (H)(iii),

shall be treated as a failure to meet the requirements of
this paragraph and therefore as a cause of action which
may be brought by a fiduciary under section 502(a)(3).

‘‘(J) BENEFIT EXCLUSIONS MAINTAINED.—Nothing in this
paragraph shall be construed as providing for or requiring
the coverage of items or services for which benefits are
specifically excluded under the group health plan or any
health insurance coverage offered in connection with the
plan.

‘‘(5) PERMITTED ALTERNATIVES TO REQUIRED FORMS OF RE-
VIEW.—

‘‘(A) IN GENERAL.—In accordance with such regulations
(if any) as may be prescribed by the Secretary for purposes
of this paragraph, in the case of any initial coverage deci-
sion or any decision upon review thereof under paragraph
(2)(A)(ii) or (2)(B)(ii), a group health plan may provide an
alternative dispute resolution procedure meeting the re-
quirements of subparagraph (B) for use in lieu of the pro-
cedures set forth under the preceding provisions of this
subsection relating review of such decision. Such procedure
may be provided in one form for all participants and bene-
ficiaries or in a different form for each group of similarly
situated participants and beneficiaries. Upon voluntary
election of such procedure by the plan and by the ag-
grieved participant or beneficiary in connection with the
decision, the plan may provide under such procedure (in a
manner consistent with such regulations as the Secretary
may prescribe to ensure equitable procedures) for waiver of
the review of the decision under paragraph (3) or waiver
of further review of the decision under paragraph (4) or
section 502 or for election by such parties of an alternative
means of external review (other than review under para-
graph (4)).

‘‘(B) REQUIREMENTS.—An alternative dispute resolution
procedure meets the requirements of this subparagraph, in
connection with any decision, if—

‘‘(i) such procedure is utilized solely—
‘‘(I) in accordance with the applicable terms of a

bona fide collective bargaining agreement pursu-
ant to which the plan (or the applicable portion
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thereof governed by the agreement) is established
or maintained, or

‘‘(II) upon election by both the aggrieved partici-
pant or beneficiary and the plan,

‘‘(ii) the procedure incorporates any otherwise appli-
cable requirement for review by a physician under
paragraph (3), unless waived by the participant or
beneficiary (in a manner consistent with such regula-
tions as the Secretary may prescribe to ensure equi-
table procedures); and

‘‘(iii) the means of resolution of dispute allow for
adequate presentation by each party of scientific and
medical evidence supporting the position of such
party.

‘‘(6) REVIEW REQUIREMENTS.—In any review of a decision
issued under this subsection—

‘‘(A) the record shall be maintained for purposes of any
further review in accordance with standards which shall
be prescribed in regulations of the Secretary designed to
facilitate such further review, and

‘‘(B) any decision upon review which modifies or reverses
a decision below shall specifically set forth a determination
that the record upon review is sufficient to rebut a pre-
sumption in favor of the decision below.

‘‘(7) COMPLIANCE WITH FIDUCIARY STANDARDS.—The issuance
of a decision under a plan upon review in good faith compli-
ance with the requirements of this subsection shall not be
treated as a violation of part 4 of subtitle B of title I of the
Employee Retirement Income Security Act of 1974.

‘‘(8) LIMITATION ON APPLICABILITY OF SPECIAL RULES.—The
provisions of this subsection shall not apply with respect to
employee benefit plans that are not group health plans or with
respect to benefits that are not included group health plan ben-
efits (as defined in paragraph (10)(S)).

‘‘(9) GROUP HEALTH PLAN DEFINED.—For purposes of this
section—

‘‘(A) IN GENERAL.—The term ‘group health plan’ shall
have the meaning provided in section 733(a).

‘‘(B) TREATMENT OF PARTNERSHIPS.—The provisions of
paragraphs (1), (2), and (3) of section 732(d) shall apply.

‘‘(10) OTHER DEFINITIONS.—For purposes of this subsection—
‘‘(A) REQUEST FOR BENEFIT PAYMENTS.—The term ‘re-

quest for benefit payments’ means a request, for payment
of benefits by a group health plan for medical care, which
is made by, or (if expressly authorized) on behalf of, a par-
ticipant or beneficiary after such medical care has been
provided.

‘‘(B) REQUIRED DETERMINATION OF MEDICAL NECESSITY.—
The term ‘required determination of medical necessity’
means a determination required under a group health plan
solely that proposed medical care meets, under the facts
and circumstances at the time of the determination, the re-
quirements for medical appropriateness or necessity
(which may be subject to exceptions under the plan for
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fraud or misrepresentation), irrespective of whether the
proposed medical care otherwise meets other terms and
conditions of coverage, but only if such determination does
not constitute an advance determination of coverage (as
defined in subparagraph (C)).

‘‘(C) ADVANCE DETERMINATION OF COVERAGE.—The term
‘advance determination of coverage’ means a determination
under a group health plan that proposed medical care
meets, under the facts and circumstances at the time of
the determination, the plan’s terms and conditions of cov-
erage (which may be subject to exceptions under the plan
for fraud or misrepresentation).

‘‘(D) REQUEST FOR ADVANCE DETERMINATION OF COV-
ERAGE.—The term ‘request for advance determination of
coverage’ means a request for an advance determination of
coverage of medical care which is made by, or (if expressly
authorized) on behalf of, a participant or beneficiary before
such medical care is provided.

‘‘(E) REQUEST FOR EXPEDITED ADVANCE DETERMINATION
OF COVERAGE.—The term ‘request for expedited advance
determination of coverage’ means a request for advance de-
termination of coverage, in any case in which the proposed
medical care constitutes accelerated need medical care.

‘‘(F) REQUEST FOR REQUIRED DETERMINATION OF MEDICAL
NECESSITY.—The term ‘request for required determination
of medical necessity’ means a request for a required deter-
mination of medical necessity for medical care which is
made by or on behalf of a participant or beneficiary before
the medical care is provided.

‘‘(G) REQUEST FOR EXPEDITED REQUIRED DETERMINATION
OF MEDICAL NECESSITY.—The term ‘request for expedited
required determination of medical necessity’ means a re-
quest for required determination of medical necessity in
any case in which the proposed medical care constitutes
accelerated need medical care.

‘‘(H) ACCELERATED NEED MEDICAL CARE.—The term ‘ac-
celerated need medical care’ means medical care in any
case in which an appropriate physician has certified in
writing (or as otherwise provided in regulations of the Sec-
retary) that the participant or beneficiary is stabilized
and—

‘‘(i) that failure to immediately provide the care to
the participant or beneficiary could reasonably be ex-
pected to result in—

‘‘(I) placing the health of such participant or
beneficiary (or, with respect to such a participant
or beneficiary who is a pregnant woman, the
health of the woman or her unborn child) in seri-
ous jeopardy;

‘‘(II) serious impairment to bodily functions; or
‘‘(III) serious dysfunction of any bodily organ or

part; or
‘‘(ii) that immediate provision of the care is nec-

essary because the participant or beneficiary has made
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or is at serious risk of making an attempt to harm
himself or herself or another individual.

‘‘(I) INITIAL DECISION PERIOD.—The term ‘initial decision
period’ means a period of 30 days, or such period as may
be prescribed in regulations of the Secretary.

‘‘(J) INTERNAL REVIEW PERIOD.—The term ‘internal re-
view period’ means a period of 30 days, or such period as
may be prescribed in regulations of the Secretary.

‘‘(K) ACCELERATED NEED DECISION PERIOD.—The term
‘accelerated need decision period’ means a period of 3 days,
or such period as may be prescribed in regulations of the
Secretary.

‘‘(L) RECONSIDERATION PERIOD.—The term ‘reconsider-
ation period’ means a period of 25 days, or such period as
may be prescribed in regulations of the Secretary, except
that, in the case of a decision involving accelerated need
medical care, such term means the accelerated need deci-
sion period.

‘‘(M) FILING COMPLETION DATE.—The term ‘filing comple-
tion date’ means, in connection with a group health plan,
the date as of which the plan is in receipt of all informa-
tion reasonably required (in writing or in such other rea-
sonable form as may be specified by the plan) to make an
initial coverage decision.

‘‘(N) REVIEW FILING DATE.—The term ‘review filing date’
means, in connection with a group health plan, the date as
of which the appropriate named fiduciary (or the inde-
pendent medical expert or panel of such experts in the
case of a review under paragraph (4)) is in receipt of all
information reasonably required (in writing or in such
other reasonable form as may be specified by the plan) to
make a decision to affirm, modify, or reverse a coverage
decision.

‘‘(O) MEDICAL CARE.—The term ‘medical care’ has the
meaning provided such term by section 733(a)(2).

‘‘(P) HEALTH INSURANCE COVERAGE.—The term ‘health
insurance coverage’ has the meaning provided such term
by section 733(b)(1).

‘‘(Q) HEALTH INSURANCE ISSUER.—The term ‘health in-
surance issuer’ has the meaning provided such term by
section 733(b)(2).

‘‘(R) WRITTEN OR IN WRITING.—
‘‘(i) IN GENERAL.—A request or decision shall be

deemed to be ‘written’ or ‘in writing’ if such request or
decision is presented in a generally recognized print-
able or electronic format. The Secretary may by regu-
lation provide for presentation of information other-
wise required to be in written form in such other
forms as may be appropriate under the circumstances.

‘‘(ii) MEDICAL APPROPRIATENESS OR INVESTIGATIONAL
ITEMS OR EXPERIMENTAL TREATMENT DETERMINA-
TIONS.—For purposes of this subparagraph, in the case
of a request for advance determination of coverage, a
request for expedited advance determination of cov-
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erage, a request for required determination of medical
necessity, or a request for expedited required deter-
mination of medical necessity, if the decision on such
request is conveyed to the provider of medical care or
to the participant or beneficiary by means of tele-
phonic or other electronic communications, such deci-
sion shall be treated as a written decision.

‘‘(S) INCLUDED GROUP HEALTH PLAN BENEFIT.—The term
‘included group health plan benefit’’ means a benefit under
a group health plan which is not an excepted benefit (as
defined in section 733(c)).’’.

(b) CIVIL PENALTIES.—
(1) IN GENERAL.—Section 502(c) of such Act (29 U.S.C.

1132(c)) is amended by redesignating paragraphs (6) and (7) as
paragraphs (7) and (8), respectively, and by inserting after
paragraph (5) the following new paragraph:

‘‘(6)(A)(i) In the case of any failure to timely provide an included
group health plan benefit (as defined in section 503(b)(10)(S)) to a
participant or beneficiary, which occurs after the issuance of, and
in violation of, a final decision rendered upon completion of exter-
nal review (under section 503(b)(4)) of an adverse coverage decision
by the plan relating to such benefit, any person acting in the capac-
ity of a fiduciary of the plan so as to cause such failure may, in
the court’s discretion, be liable to the aggrieved participant or bene-
ficiary for a civil penalty.

‘‘(ii) Except as provided in clause (iii), such civil penalty shall be
in an amount of up to $1,000 a day from the date that occurs on
or after the date of the issuance of the decision under section
503(b)(4) and upon which the plan otherwise could have been rea-
sonably expected to commence compliance with the decision until
the date the failure to provide the benefit is corrected.

‘‘(iii) In any case in which it is proven by clear and convincing
evidence that the person referred to in clause (i) acted willfully and
in bad faith, the daily penalty under clause (ii) shall be increased
to an amount of up to $5,000 a day.

‘‘(iv) In any case in which it is further proven by clear and con-
vincing evidence that—

‘‘(I) the plan is not in full compliance with the decision of the
independent medical expert (or panel of such experts) under
section 503(b)(4)(E)) within the appropriate period specified in
such decision, and

‘‘(II) the failure to be in full compliance was caused by the
plan or by a health insurance issuer offering health insurance
coverage in connection with the plan,

the plan shall pay the cost of all medical care which was not pro-
vided by reason of such failure to fully comply and which is other-
wise obtained by the participant or beneficiary from any provider.

‘‘(B) For purposes of subparagraph (A), the plan, and any health
insurance issuer offering health insurance coverage in connection
with the plan, shall be deemed to be in compliance with any deci-
sion of an independent medical expert (or panel of such experts)
under section 503(b)(4) with respect to any participant or bene-
ficiary upon transmission to such entity (or panel) and to such par-
ticipant or beneficiary by the plan or issuer of timely notice of an
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authorization of coverage by the plan or issuer which is consistent
with such decision.

‘‘(C) In any action commenced under subsection (a) by a partici-
pant or beneficiary with respect to an included group health plan
benefit in which the plaintiff alleges that a person, in the capacity
of a fiduciary and in violation of the terms of the plan or this title,
has taken an action resulting in an adverse coverage decision in
violation of the terms of the plan, or has failed to take an action
for which such person is responsible under the plan and which is
necessary under the plan for a favorable coverage decision, upon
finding in favor of the plaintiff, if such action was commenced after
a final decision of the plan upon review which included a review
under section 503(b)(4) or such action was commenced under sub-
section (b)(4) of this section, the court shall cause to be served on
the defendant an order requiring the defendant—

‘‘(i) to cease and desist from the alleged action or failure to
act; and

‘‘(ii) to pay to the plaintiff a reasonable attorney’s fee and
other reasonable costs relating to the prosecution of the action
on the charges on which the plaintiff prevails.

The remedies provided under this subparagraph shall be in addi-
tion to remedies otherwise provided under this section.

‘‘(D)(i) The Secretary may assess a civil penalty against a person
acting in the capacity of a fiduciary of one or more group health
plans (as defined in section 503(b)(9)) for—

‘‘(I) any pattern or practice of repeated adverse coverage de-
cisions in connection with included group health plan benefits
in violation of the terms of the plan or plans or this title; or

‘‘(II) any pattern or practice of repeated violations of the re-
quirements of section 503 in connection with such benefits.

Such penalty shall be payable only upon proof by clear and con-
vincing evidence of such pattern or practice.

‘‘(ii) Such penalty shall be in an amount not to exceed the lesser
of—

‘‘(I) 5 percent of the aggregate value of benefits shown by the
Secretary to have not been provided, or unlawfully delayed in
violation of section 503, under such pattern or practice; or

‘‘(II) $100,000.
‘‘(iii) Any person acting in the capacity of a fiduciary of a group

health plan or plans who has engaged in any such pattern or prac-
tice in connection with included group health plan benefits, upon
the petition of the Secretary, may be removed by the court from
that position, and from any other involvement, with respect to such
plan or plans, and may be precluded from returning to any such
position or involvement for a period determined by the court.

‘‘(E) For purposes of this paragraph, the term ‘included group
health plan benefit’ has the meaning provided in section
503(b)(10)(S).

‘‘(F) The preceding provisions of this paragraph shall not apply
with respect to employee benefit plans that are not group health
plans or with respect to benefits that are not included group health
plan benefits (as defined in paragraph (10)(S)).’’.
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(2) CONFORMING AMENDMENT.—Section 502(a)(6) of such Act
(29 U.S.C. 1132(a)(6)) is amended by striking ‘‘, or (6)’’ and in-
serting ‘‘, (6), or (7)’’.

(c) EXPEDITED COURT REVIEW.—Section 502 of such Act (29
U.S.C. 1132) is amended—

(1) in subsection (a)(8), by striking ‘‘or’’ at the end;
(2) in subsection (a)(9), by striking the period and inserting

‘‘; or’’;
(3) by adding at the end of subsection (a) the following new

paragraph:
‘‘(10) by a participant or beneficiary for appropriate relief under

subsection (b)(4).’’.
(4) by adding at the end of subsection (b) the following new

paragraph:
‘‘(4) In the case of a group health plan, if exhaustion of adminis-

trative remedies in accordance with paragraph (2)(A)(ii) or (2)(B)(ii)
of section 503(b) otherwise necessary for an action for relief under
paragraph (1)(B) or (3) of subsection (a) has not been obtained and
it is demonstrated to the court by means of certification by an ap-
propriate physician that such exhaustion is not reasonably attain-
able under the facts and circumstances without undue risk of irrep-
arable harm to the health of the participant or beneficiary, a civil
action may be brought by the participant or beneficiary to obtain
appropriate equitable relief. Any determinations made under para-
graph (2)(A)(ii) or (2)(B)(ii) of section 503(b) made while an action
under this paragraph is pending shall be given due consideration
by the court in any such action. This paragraph shall not apply
with respect to benefits that are not included group health plan
benefits (as defined in section 503(b)(10)(S)).’’.

(d) ATTORNEY’S FEES.—Section 502(g) of such Act (29 U.S.C.
1132(g)) is amended—

(1) in paragraph (1), by striking ‘‘paragraph (2)’’ and insert-
ing ‘‘paragraph (2) or (3))’’; and

(2) by adding at the end the following new paragraph:
‘‘(3) In any action under this title by a participant or beneficiary

in connection with an included group health plan benefit (as de-
fined in section 503(b)(10)(S)) in which judgment in favor of the
participant or beneficiary is awarded, the court shall allow a rea-
sonable attorney’s fee and costs of action to the participant or bene-
ficiary.’’.

(e) STANDARD OF REVIEW UNAFFECTED.—The standard of review
under section 502 of the Employee Retirement Income Security Act
of 1974 (as amended by this section) shall continue on and after
the date of the enactment of this Act to be the standard of review
which was applicable under such section as of immediately before
such date.

(f) CONCURRENT JURISDICTION.—Section 502(e)(1) of such Act (29
U.S.C. 1132(e)(1)) is amended—

(1) in the first sentence, by striking ‘‘under subsection
(a)(1)(B) of this section’’ and inserting ‘‘under subsection
(a)(1)(A) for relief under subsection (c)(6), under subsection
(a)(1)(B), and under subsection (b)(4)’’; and

(2) in the last sentence, by striking ‘‘of actions under para-
graphs (1)(B) and (7) of subsection (a) of this section’’ and in-
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serting ‘‘of actions under paragraph (1)(A) of subsection (a) for
relief under subsection (c)(6) and of actions under paragraphs
(1)(B) and (7) of subsection (a) and paragraph (4) of subsection
(b)’’.

SEC. 122. SPECIAL RULE FOR ACCESS TO SPECIALTY CARE.
Section 503(b) of such Act (as added by the preceding provisions

of this subtitle) is amended by adding at the end the following new
paragraph:

‘‘(11) SPECIAL RULE FOR ACCESS TO SPECIALTY CARE.—
‘‘(A) IN GENERAL.—In the case of a request for advance

determination of coverage consisting of a request by a phy-
sician for a determination of coverage of the services of a
specialist with respect to any condition, if coverage of the
services of such specialist for such condition is otherwise
provided under the plan, the initial coverage decision re-
ferred to in subparagraph (A)(i) or (B)(i) of paragraph (2)
shall be issued within the accelerated need decision period.

‘‘(B) SPECIALIST.—For purposes of this paragraph, the
term ‘specialist’ means, with respect to a condition, a phy-
sician who has a high level of expertise through appro-
priate training and experience (including, in the case of a
patient who is a child, appropriate pediatric expertise) to
treat the condition.’’.

SEC. 123. PROTECTION FOR CERTAIN INFORMATION DEVELOPED TO
REDUCE MORTALITY OR MORBIDITY OR FOR IMPROVING
PATIENT CARE AND SAFETY.

(a) PROTECTION OF CERTAIN INFORMATION.—Notwithstanding any
other provision of Federal or State law, health care response infor-
mation shall be exempt from any disclosure requirement (regard-
less of whether the requirement relates to subpoenas, discovery, in-
troduction of evidence, testimony, or any other form of disclosure),
in connection with a civil or administrative proceeding under Fed-
eral or State law, to the same extent as information developed by
a health care provider with respect to any of the following:

(1) Peer review.
(2) Utilization review.
(3) Quality management or improvement.
(4) Quality control.
(5) Risk management.
(6) Internal review for purposes of reducing mortality, mor-

bidity, or for improving patient care or safety.
(b) NO WAIVER OF PROTECTION THROUGH INTERACTION WITH AC-

CREDITING BODY.—Notwithstanding any other provision of Federal
or State law, the protection of health care response information
from disclosure provided under subsection (a) shall not be deemed
to be modified or in any way waived by—

(1) the development of such information in connection with
a request or requirement of an accrediting body; or

(2) the transfer of such information to an accrediting body.
(c) DEFINITIONS.—For purposes of this section:

(1) The term ‘‘accrediting body’’ means a national, not-for-
profit organization that—

(A) accredits health care providers; and
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(B) is recognized as an accrediting body by statute or by
a Federal or State agency that regulates health care pro-
viders.

(2) The term ‘‘health care provider’’ has the meaning given
such term in section 1188 of the Social Security Act (as added
by section 5001 of this Act).

(3) The term ‘‘health care response information’’ means infor-
mation (including any data, report, record, memorandum, anal-
ysis, statement, or other communication) developed by, or on
behalf of, a health care provider in response to a serious, ad-
verse, patient-related event—

(A) during the course of analyzing or studying the event
and its causes; and

(B) for purposes of—
(i) reducing mortality or morbidity; or
(ii) improving patient care or safety (including the

provider’s notification to an accrediting body and the
provider’s plans of action in response to such event).

(5) The term ‘‘State’’ includes the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, American Samoa, and the
Northern Mariana Islands.

SEC. 124. EFFECTIVE DATE.
(a) IN GENERAL.—The amendments made by sections 801 and

802 shall apply with respect to grievances arising in plan years be-
ginning on or after January 1 of the second calendar year following
12 months after the date the Secretary of Labor issues all regula-
tions necessary to carry out amendments made by this title. The
amendments made by section 803 shall take effect on such January
1.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—No enforcement ac-
tion shall be taken, pursuant to the amendments made by this
title, against a group health plan or health insurance issuer with
respect to a violation of a requirement imposed by such amend-
ments before the date of issuance of final regulations issued in con-
nection with such requirement, if the plan or issuer has sought to
comply in good faith with such requirement.

(c) COLLECTIVE BARGAINING AGREEMENTS.—Any plan amend-
ment made pursuant to a collective bargaining agreement relating
to the plan which amends the plan solely to conform to any re-
quirement added by this title shall not be treated as a termination
of such collective bargaining agreement.

Subtitle D—Health Care Access,
Affordability, and Quality Commission

SEC. 131. ESTABLISHMENT OF COMMISSION.
Part 5 of the Employee Retirement Income Security Act of 1974

is amended by adding at the end the following new section:

‘‘SEC. 518. HEALTH POLICY COMMISSION.

‘‘(a) ESTABLISHMENT.—There is hereby established a commission
to be known as the Health Care Access, Affordability, and Quality
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Commission (hereinafter in this Act referred to as the ‘‘Commis-
sion’’).

‘‘(b) DUTIES OF COMMISSION.—The duties of the Commission shall
be as follows:

‘‘(1) STUDIES OF CRITICAL AREAS.—Based on information
gathered by appropriate Federal agencies, advisory groups, and
other appropriate sources for health care information, studies,
and data, the Commission shall study and report on in each of
the following areas:

‘‘(A) Independent expert external review programs.
‘‘(B) Consumer friendly information programs.
‘‘(C) The extent to which the following affect patient

quality and satisfaction:
‘‘(i) health plan enrollees’ attitudes based on sur-

veys;
‘‘(ii) outcomes measurements; and
‘‘(iii) accreditation by private organizations.

‘‘(D) Available systems to ensure the timely processing of
claims.

‘‘(2) ESTABLISHMENT OF FORM FOR REMITTANCE OF CLAIMS TO
PROVIDERS.—Not later than 2 years after the date of the first
meeting of the Commission, the Commission shall develop and
transmit to the Secretary a proposed form for use by health in-
surance issuers (as defined in section 733(b)(2)) for the remit-
tance of claims to health care providers. Effective for plan
years beginning after 5 years after the date of the Comprehen-
sive Access and Responsibility in Health Care Act of 1999, a
health insurance issuer offering health insurance coverage in
connection with a group health plan shall use such form for
the remittance of all claims to providers.

‘‘(3) EVALUATION OF HEALTH BENEFITS MANDATES.—At the re-
quest of the chairmen or ranking minority members of the ap-
propriate committees of Congress, the Commission shall evalu-
ate, taking into consideration the overall cost effect, avail-
ability of treatment, and the effect on the health of the general
population, existing and proposed benefit requirements for
group health plans.

‘‘(4) COMMENTS ON CERTAIN SECRETARIAL REPORTS.—If the
Secretary submits to Congress (or a committee of Congress) a
report that is required by law and that relates to policies under
this section, the Secretary shall transmit a copy of the report
to the Commission. The Commission shall review the report
and, not later than 6 months after the date of submittal of the
Secretary’s report to Congress, shall submit to the appropriate
committees of Congress written comments on such report. Such
comments may include such recommendations as the Commis-
sion deems appropriate.

‘‘(5) AGENDA AND ADDITIONAL REVIEW.—The Commission
shall consult periodically with the chairmen and ranking mi-
nority members of the appropriate committees of Congress re-
garding the Commission’s agenda and progress toward achiev-
ing the agenda. The Commission may conduct additional re-
views, and submit additional reports to the appropriate com-
mittees of Congress, from time to time on such topics as may
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be requested by such chairmen and members and as the Com-
mission deems appropriate.

‘‘(6) AVAILABILITY OF REPORTS.—The Commission shall trans-
mit to the Secretary a copy of each report submitted under this
subsection and shall make such reports available to the public.

‘‘(c) MEMBERSHIP.—
‘‘(1) NUMBER AND APPOINTMENT.—The Commission shall be

composed of 11 members appointed by the Comptroller Gen-
eral.

‘‘(2) QUALIFICATIONS.—
‘‘(A) IN GENERAL.—The membership of the Commission

shall include—
‘‘(i) physicians and other health professionals;
‘‘(ii) representatives of employers, including multi-

employer plans;
‘‘(ii) representatives of insured employees;
‘‘(iv) third-party payers; and
‘‘(v) health services and health economics research-

ers with expertise in outcomes and effectiveness re-
search and technology assessment.

‘‘(B) ETHICAL DISCLOSURE.—The Comptroller General
shall establish a system for public disclosure by members
of the Commission of financial and other potential conflicts
of interest relating to such members.

‘‘(3) TERMS.—
‘‘(A) IN GENERAL.—Each member shall be appointed for

a term of 3 years, except that the Comptroller shall des-
ignate staggered terms for the members first appointed.

‘‘(B) VACANCIES.—Any member appointed to fill a va-
cancy occurring before the expiration of the term for which
the member’s predecessor was appointed shall be ap-
pointed only for the remainder of that term. A member
may serve after the expiration of that member’s term until
a successor has taken office. A vacancy in the Commission
shall be filled in the manner in which the original appoint-
ment was made.

‘‘(4) BASIC PAY.—
‘‘(A) RATES OF PAY.—Except as provided in subparagraph

(B), members shall each be paid at a rate equal to the rate
of basic pay payable for level IV of the Executive Schedule
for each day (including travel time) during which they are
engaged in the actual performance of duties vested in the
Commission.

‘‘(B) PROHIBITION OF COMPENSATION OF FEDERAL EM-
PLOYEES.—Members of the Commission who are full-time
officers or employees of the United States (or Members of
Congress) may not receive additional pay, allowances, or
benefits by reason of their service on the Commission.

‘‘(5) TRAVEL EXPENSES.—Each member shall receive travel
expenses, including per diem in lieu of subsistence, in accord-
ance with sections 5702 and 5703 of title 5, United States
Code.

‘‘(6) CHAIRPERSON.—The Chairperson of the Commission
shall be designated by the Comptroller at the time of the ap-
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pointment. The term of office of the Chairperson shall be 3
years.

‘‘(7) MEETINGS.—The Commission shall meet 4 times each
year.

‘‘(d) DIRECTOR AND STAFF OF COMMISSION.—
‘‘(1) DIRECTOR.—The Commission shall have a Director who

shall be appointed by the Chairperson. The Director shall be
paid at a rate not to exceed the maximum rate of basic pay
payable for GS–13 of the General Schedule.

‘‘(2) STAFF.—The Director may appoint 2 additional staff
members.

‘‘(3) APPLICABILITY OF CERTAIN CIVIL SERVICE LAWS.—The Di-
rector and staff of the Commission shall be appointed subject
to the provisions of title 5, United States Code, governing ap-
pointments in the competitive service, and shall be paid in ac-
cordance with the provisions of chapter 51 and subchapter III
of chapter 53 of that title relating to classification and General
Schedule pay rates.

‘‘(e) POWERS OF COMMISSION.—
‘‘(1) HEARINGS AND SESSIONS.—The Commission may, for the

purpose of carrying out this Act, hold hearings, sit and act at
times and places, take testimony, and receive evidence as the
Commission considers appropriate. The Commission may ad-
minister oaths or affirmations to witnesses appearing before it.

‘‘(2) POWERS OF MEMBERS AND AGENTS.—Any member or
agent of the Commission may, if authorized by the Commis-
sion, take any action which the Commission is authorized to
take by this section.

‘‘(3) OBTAINING OFFICIAL DATA.—The Commission may secure
directly from any department or agency of the United States
information necessary to enable it to carry out this Act. Upon
request of the Chairperson of the Commission, the head of that
department or agency shall furnish that information to the
Commission.

‘‘(4) MAILS.—The Commission may use the United States
mails in the same manner and under the same conditions as
other departments and agencies of the United States.

‘‘(5) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request
of the Commission, the Administrator of General Services shall
provide to the Commission, on a reimbursable basis, the ad-
ministrative support services necessary for the Commission to
carry out its responsibilities under this Act.

‘‘(6) CONTRACT AUTHORITY.—The Commission may contract
with and compensate government and private agencies or per-
sons for services, without regard to section 3709 of the Revised
Statutes (41 U.S.C. 5).

‘‘(f) REPORTS.—Beginning December 31, 2000, and each year
thereafter, the Commission shall submit to the Congress an annual
report detailing the following information:

‘‘(1) Access to care, affordability to employers and employees,
and quality of care under employer-sponsored health plans and
recommendations for improving such access, affordability, and
quality.
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‘‘(2) Any issues the Commission deems appropriate or any
issues (such as the appropriateness and availability of par-
ticular medical treatment) that the chairmen or ranking mem-
bers of the appropriate committees of Congress requested the
Commission to evaluate.

‘‘(g) DEFINITION OF APPROPRIATE COMMITTEES OF CONGRESS.—
For purposes of this section the term ‘appropriate committees of
Congress’ means any committee in the Senate or House of Rep-
resentatives having jurisdiction over the Employee Retirement In-
come Security Act of 1974.

‘‘(h) TERMINATION.—Section 14(a)(2)(B) of the Federal Advisory
Committee Act (5 U.S.C. App.; relating to the termination of advi-
sory committees) shall not apply to the Commission.

‘‘(i) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to
be appropriated for fiscal years 2000 through 2004 such sums as
may be necessary to carry out this section.’’.
SEC. 132. EFFECTIVE DATE.

This subtitle shall be effective 6 months after the date of the en-
actment of this Act.

TITLE II—AMENDMENTS TO THE
PUBLIC HEALTH SERVICE ACT

Subtitle A—Patient Protections and Point
of Service Coverage Requirements

SEC. 201. PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE,
EMERGENCY MEDICAL CARE, OBSTETRIC AND GYNECO-
LOGICAL CARE, PEDIATRIC CARE, AND CONTINUITY OF
CARE.

(a) IN GENERAL.—Subpart 2 of part A of title XXVII of the Public
Health Service Act is amended by adding at the end the following
new section:
‘‘SEC. 2707. PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE,

EMERGENCY MEDICAL CARE, OBSTETRIC AND GYNECO-
LOGICAL CARE, PEDIATRIC CARE, AND CONTINUITY OF
CARE.

‘‘(a) PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE.—
‘‘(1) IN GENERAL.—In the case of any health care professional

acting within the lawful scope of practice in the course of car-
rying out a contractual employment arrangement or other di-
rect contractual arrangement between such professional and a
group health plan or a health insurance issuer offering health
insurance coverage in connection with a group health plan, the
plan or issuer with which such contractual employment ar-
rangement or other direct contractual arrangement is main-
tained by the professional may not impose on such professional
under such arrangement any prohibition or restriction with re-
spect to advice, provided to a participant or beneficiary under
the plan who is a patient, about the health status of the partic-
ipant or beneficiary or the medical care or treatment for the
condition or disease of the participant or beneficiary, regard-
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less of whether benefits for such care or treatment are pro-
vided under the plan or health insurance coverage offered in
connection with the plan.

‘‘(2) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this paragraph, the term ‘health care professional’ means a
physician (as defined in section 1861(r) of the Social Security
Act) or other health care professional if coverage for the profes-
sional’s services is provided under the group health plan for
the services of the professional. Such term includes a podia-
trist, optometrist, chiropractor, psychologist, dentist, physician
assistant, physical or occupational therapist and therapy as-
sistant, speech-language pathologist, audiologist, registered or
licensed practical nurse (including nurse practitioner, clinical
nurse specialist, certified registered nurse anesthetist, and cer-
tified nurse-midwife), licensed certified social worker, reg-
istered respiratory therapist, and certified respiratory therapy
technician.

‘‘(3) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed to require the sponsor of a group health
plan or a health insurance issuer offering health insurance cov-
erage in connection with the group health plan to engage in
any practice that would violate its religious beliefs or moral
convictions.

‘‘(b) PATIENT ACCESS TO EMERGENCY MEDICAL CARE.—
‘‘(1) COVERAGE OF EMERGENCY SERVICES.—

‘‘(A) IN GENERAL.—If a group health plan, or health in-
surance coverage offered by a health insurance issuer, pro-
vides any benefits with respect to emergency services (as
defined in subparagraph (B)(ii)), or ambulance services,
the plan or issuer shall cover emergency services (includ-
ing emergency ambulance services as defined in subpara-
graph (B)(iii)) furnished under the plan or coverage—

‘‘(i) without the need for any prior authorization de-
termination;

‘‘(ii) whether or not the health care provider fur-
nishing such services is a participating provider with
respect to such services;

‘‘(iii) in a manner so that, if such services are pro-
vided to a participant, beneficiary, or enrollee by a
nonparticipating health care provider, the participant,
beneficiary, or enrollee is not liable for amounts that
exceed the amounts of liability that would be incurred
if the services were provided by a participating pro-
vider; and

‘‘(iv) without regard to any other term or condition
of such plan or coverage (other than exclusion or co-
ordination of benefits, or an affiliation or waiting pe-
riod, permitted under section 2701 and other than ap-
plicable cost sharing).

‘‘(B) DEFINITIONS.—In this subsection:
‘‘(i) EMERGENCY MEDICAL CONDITION.—The term

‘emergency medical condition’ means—
‘‘(I) a medical condition manifesting itself by

acute symptoms of sufficient severity (including
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severe pain) such that a prudent layperson, who
possesses an average knowledge of health and
medicine, could reasonably expect the absence of
immediate medical attention to result in a condi-
tion described in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act (42 U.S.C.
1395dd(e)(1)(A)); and

‘‘(II) a medical condition manifesting itself in a
neonate by acute symptoms of sufficient severity
(including severe pain) such that a prudent health
care professional could reasonably expect the ab-
sence of immediate medical attention to result in
a condition described in clause (i), (ii), or (iii) of
section 1867(e)(1)(A) of the Social Security Act.

‘‘(ii) EMERGENCY SERVICES.—The term ‘emergency
services’ means—

‘‘(I) with respect to an emergency medical condi-
tion described in clause (i)(I), a medical screening
examination (as required under section 1867 of
the Social Security Act, 42 U.S.C. 1395dd)) that is
within the capability of the emergency department
of a hospital, including ancillary services routinely
available to the emergency department to evalu-
ate an emergency medical condition (as defined in
clause (i)) and also, within the capabilities of the
staff and facilities at the hospital, such further
medical examination and treatment as are re-
quired under section 1867 of such Act to stabilize
the patient; or

‘‘(II) with respect to an emergency medical con-
dition described in clause (i)(II), medical treat-
ment for such condition rendered by a health care
provider in a hospital to a neonate, including
available hospital ancillary services in response to
an urgent request of a health care professional
and to the extent necessary to stabilize the
neonate.

‘‘(iii) EMERGENCY AMBULANCE SERVICES.—The term
‘emergency ambulance services’ means ambulance
services (as defined for purposes of section 1861(s)(7)
of the Social Security Act) furnished to transport an
individual who has an emergency medical condition
(as defined in clause (i)) to a hospital for the receipt
of emergency services (as defined in clause (ii)) in a
case in which appropriate emergency medical screen-
ing examinations are covered under the plan or cov-
erage pursuant to paragraph (1)(A) and a prudent
layperson, with an average knowledge of health and
medicine, could reasonably expect that the absence of
such transport would result in placing the health of
the individual in serious jeopardy, serious impairment
of bodily function, or serious dysfunction of any bodily
organ or part.
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‘‘(iv) STABILIZE.—The term ‘to stabilize’ means, with
respect to an emergency medical condition, to provide
such medical treatment of the condition as may be
necessary to assure, within reasonable medical prob-
ability, that no material deterioration of the condition
is likely to result from or occur during the transfer of
the individual from a facility.

‘‘(v) NONPARTICIPATING.—The term ‘nonpartici-
pating’ means, with respect to a health care provider
that provides health care items and services to a par-
ticipant or beneficiary under group health plan or
under group health insurance coverage, a health care
provider that is not a participating health care pro-
vider with respect to such items and services.

‘‘(vi) PARTICIPATING.—The term ‘participating’
means, with respect to a health care provider that pro-
vides health care items and services to a participant
or beneficiary under group health plan or health in-
surance coverage offered by a health insurance issuer
in connection with such a plan, a health care provider
that furnishes such items and services under a con-
tract or other arrangement with the plan or issuer.

‘‘(c) PATIENT RIGHT TO OBSTETRIC AND GYNECOLOGICAL CARE.—
‘‘(1) IN GENERAL.—In any case in which a group health plan

(or a health insurance issuer offering health insurance cov-
erage in connection with the plan)—

‘‘(A) provides benefits under the terms of the plan con-
sisting of—

‘‘(i) gynecological care (such as preventive women’s
health examinations); or

‘‘(ii) obstetric care (such as pregnancy-related serv-
ices),

provided by a participating health care professional who
specializes in such care (or provides benefits consisting of
payment for such care); and

‘‘(B) requires or provides for designation by a participant
or beneficiary of a participating primary care provider,

if the primary care provider designated by such a participant
or beneficiary is not such a health care professional, then the
plan (or issuer) shall meet the requirements of paragraph (2).

‘‘(1) REQUIREMENTS.—A group health plan (or a health insur-
ance issuer offering health insurance coverage in connection
with the plan) meets the requirements of this paragraph, in
connection with benefits described in paragraph (1) consisting
of care described in clause (i) or (ii) of paragraph (1)(A) (or con-
sisting of payment therefor), if the plan (or issuer)—

‘‘(A) does not require authorization or a referral by the
primary care provider in order to obtain such benefits; and

‘‘(B) treats the ordering of other care of the same type,
by the participating health care professional providing the
care described in clause (i) or (ii) of paragraph (1)(A), as
the authorization of the primary care provider with respect
to such care.
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‘‘(3) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this subsection, the term ‘health care professional’ means an
individual (including, but not limited to, a nurse midwife or
nurse practitioner) who is licensed, accredited, or certified
under State law to provide obstetric and gynecological health
care services and who is operating within the scope of such li-
censure, accreditation, or certification.

‘‘(4) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as preventing a plan from offering (but not requiring a
participant or beneficiary to accept) a health care professional
trained, credentialed, and operating within the scope of their
licensure to perform obstetric and gynecological health care
services. Nothing in paragraph (2)(B) shall waive any require-
ments of coverage relating to medical necessity or appropriate-
ness with respect to coverage of gynecological or obstetric care
so ordered.

‘‘(5) TREATMENT OF MULTIPLE COVERAGE OPTIONS.—In the
case of a plan providing benefits under two or more coverage
options, the requirements of this subsection shall apply sepa-
rately with respect to each coverage option.

‘‘(d) PATIENT RIGHT TO PEDIATRIC CARE.—
‘‘(1) IN GENERAL.—In any case in which a group health plan

(or a health insurance issuer offering health insurance cov-
erage in connection with the plan) provides benefits consisting
of routine pediatric care provided by a participating health
care professional who specializes in pediatrics (or consisting of
payment for such care) and the plan requires or provides for
designation by a participant or beneficiary of a participating
primary care provider, the plan (or issuer) shall provide that
such a participating health care professional may be des-
ignated, if available, by a parent or guardian of any beneficiary
under the plan is who under 18 years of age, as the primary
care provider with respect to any such benefits.

‘‘(2) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this subsection, the term ‘health care professional’ means an
individual (including, but not limited to, a nurse practitioner)
who is licensed, accredited, or certified under State law to pro-
vide pediatric health care services and who is operating within
the scope of such licensure, accreditation, or certification.

‘‘(3) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as preventing a plan from offering (but not requiring a
participant or beneficiary to accept) a health care professional
trained, credentialed, and operating within the scope of their
licensure to perform pediatric health care services. Nothing in
paragraph (1) shall waive any requirements of coverage relat-
ing to medical necessity or appropriateness with respect to cov-
erage of pediatric care so ordered.

‘‘(4) TREATMENT OF MULTIPLE COVERAGE OPTIONS.—In the
case of a plan providing benefits under two or more coverage
options, the requirements of this subsection shall apply sepa-
rately with respect to each coverage option.

‘‘(e) CONTINUITY OF CARE.—
‘‘(1) IN GENERAL.—
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‘‘(A) TERMINATION OF PROVIDER.—If a contract between a
group health plan, or a health insurance issuer offering
health insurance coverage in connection with a group
health plan, and a health care provider is terminated (as
defined in subparagraph (D)(ii)), or benefits or coverage
provided by a health care provider are terminated because
of a change in the terms of provider participation in a
group health plan, and an individual who, at the time of
such termination, is a participant or beneficiary in the
plan and is scheduled to undergo surgery (including an
organ transplantation), is undergoing treatment for preg-
nancy, or is determined to be terminally ill (as defined in
section 1861(dd)(3)(A) of the Social Security Act) and is un-
dergoing treatment for the terminal illness, the plan or
issuer shall—

‘‘(i) notify the individual on a timely basis of such
termination and of the right to elect continuation of
coverage of treatment by the provider under this sub-
section; and

‘‘(ii) subject to paragraph (3), permit the individual
to elect to continue to be covered with respect to treat-
ment by the provider for such surgery, pregnancy, or
illness during a transitional period (provided under
paragraph (2)).

‘‘(B) TREATMENT OF TERMINATION OF CONTRACT WITH
HEALTH INSURANCE ISSUER.—If a contract for the provision
of health insurance coverage between a group health plan
and a health insurance issuer is terminated and, as a re-
sult of such termination, coverage of services of a health
care provider is terminated with respect to an individual,
the provisions of subparagraph (A) (and the succeeding
provisions of this subsection) shall apply under the plan in
the same manner as if there had been a contract between
the plan and the provider that had been terminated, but
only with respect to benefits that are covered under the
plan after the contract termination.

‘‘(C) TERMINATION DEFINED.—For purposes of this sub-
section, the term ‘terminated’ includes, with respect to a
contract, the expiration or nonrenewal of the contract, but
does not include a termination of the contract by the plan
or issuer for failure to meet applicable quality standards
or for fraud.

‘‘(2) TRANSITIONAL PERIOD.—
‘‘(A) IN GENERAL.—Except as provided in subparagraphs

(B) through (D), the transitional period under this para-
graph shall extend up to 90 days (as determined by the
treating health care professional) after the date of the no-
tice described in paragraph (1)(A)(i) of the provider’s termi-
nation.

‘‘(B) SCHEDULED SURGERY.—If surgery was scheduled for
an individual before the date of the announcement of the
termination of the provider status under paragraph
(1)(A)(i), the transitional period under this paragraph with
respect to the surgery shall extend beyond the period
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under subparagraph (A) and until the date of discharge of
the individual after completion of the surgery.

‘‘(C) PREGNANCY.—If—
‘‘(i) a participant or beneficiary was determined to

be pregnant at the time of a provider’s termination of
participation, and

‘‘(ii) the provider was treating the pregnancy before
date of the termination,

the transitional period under this paragraph with respect
to provider’s treatment of the pregnancy shall extend
through the provision of post-partum care directly related
to the delivery.

‘‘(D) TERMINAL ILLNESS.—If—
‘‘(i) a participant or beneficiary was determined to

be terminally ill (as determined under section
1861(dd)(3)(A) of the Social Security Act) at the time
of a provider’s termination of participation, and

‘‘(ii) the provider was treating the terminal illness
before the date of termination,

the transitional period under this paragraph shall extend
for the remainder of the individual’s life for care directly
related to the treatment of the terminal illness or its med-
ical manifestations.

‘‘(3) PERMISSIBLE TERMS AND CONDITIONS.—A group health
plan or health insurance issuer may condition coverage of con-
tinued treatment by a provider under paragraph (1)(A)(i) upon
the individual notifying the plan of the election of continued
coverage and upon the provider agreeing to the following terms
and conditions:

‘‘(A) The provider agrees to accept reimbursement from
the plan or issuer and individual involved (with respect to
cost-sharing) at the rates applicable prior to the start of
the transitional period as payment in full (or, in the case
described in paragraph (1)(B), at the rates applicable
under the replacement plan or issuer after the date of the
termination of the contract with the health insurance
issuer) and not to impose cost-sharing with respect to the
individual in an amount that would exceed the cost-shar-
ing that could have been imposed if the contract referred
to in paragraph (1)(A) had not been terminated.

‘‘(B) The provider agrees to adhere to the quality assur-
ance standards of the plan or issuer responsible for pay-
ment under subparagraph (A) and to provide to such plan
or issuer necessary medical information related to the care
provided.

‘‘(C) The provider agrees otherwise to adhere to such
plan’s or issuer’s policies and procedures, including proce-
dures regarding referrals and obtaining prior authorization
and providing services pursuant to a treatment plan (if
any) approved by the plan or issuer.

‘‘(D) The provider agrees to provide transitional care to
all participants and beneficiaries who are eligible for and
elect to have coverage of such care from such provider.



53

‘‘(E) If the provider initiates the termination, the pro-
vider has notified the plan within 30 days prior to the ef-
fective date of the termination of—

‘‘(i) whether the provider agrees to permissible
terms and conditions (as set forth in this paragraph)
required by the plan, and

‘‘(ii) if the provider agrees to the terms and condi-
tions, the specific plan beneficiaries and participants
undergoing a course of treatment from the provider
who the provider believes, at the time of the notifica-
tion, would be eligible for transitional care under this
subsection.

‘‘(4) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to—

‘‘(A) require the coverage of benefits which would not
have been covered if the provider involved remained a par-
ticipating provider, or

‘‘(B) prohibit a group health plan from conditioning a
provider’s participation on the provider’s agreement to pro-
vide transitional care to all participants and beneficiaries
eligible to obtain coverage of such care furnished by the
provider as set forth under this subsection.

‘‘(f) COVERAGE FOR INDIVIDUALS PARTICIPATING IN APPROVED
CANCER CLINICAL TRIALS.—

‘‘(1) COVERAGE.—
‘‘(A) IN GENERAL.—If a group health plan (or a health in-

surance issuer offering health insurance coverage) provides
coverage to a qualified individual (as defined in paragraph
(2)), the plan or issuer—

‘‘(i) may not deny the individual participation in the
clinical trial referred to in paragraph (2)(B);

‘‘(ii) subject to paragraphs (2), (3), and (4), may not
deny (or limit or impose additional conditions on) the
coverage of routine patient costs for items and services
furnished in connection with participation in the trial;
and

‘‘(iii) may not discriminate against the individual on
the basis of the participation of the participant or ben-
eficiary in such trial.

‘‘(B) EXCLUSION OF CERTAIN COSTS.—For purposes of sub-
paragraph (A)(ii), routine patient costs do not include the
cost of the tests or measurements conducted primarily for
the purpose of the clinical trial involved.

‘‘(C) USE OF IN-NETWORK PROVIDERS.—If one or more
participating providers is participating in a clinical trial,
nothing in subparagraph (A) shall be construed as pre-
venting a plan from requiring that a qualified individual
participate in the trial through such a participating pro-
vider if the provider will accept the individual as a partici-
pant in the trial.

‘‘(2) QUALIFIED INDIVIDUAL DEFINED.—For purposes of para-
graph (1), the term ‘qualified individual’ means an individual
who is a participant or beneficiary in a group health plan and
who meets the following conditions:
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‘‘(A)(i) The individual has been diagnosed with cancer.
‘‘(ii) The individual is eligible to participate in an ap-

proved clinical trial according to the trial protocol with re-
spect to treatment of cancer.

‘‘(iii) The individual’s participation in the trial offers
meaningful potential for significant clinical benefit for the
individual.

‘‘(B) Either—
‘‘(i) the referring physician is a participating health

care professional and has concluded that the individ-
ual’s participation in such trial would be appropriate
based upon satisfaction by the individual of the condi-
tions described in subparagraph (A); or

‘‘(ii) the individual provides medical and scientific
information establishing that the individual’s partici-
pation in such trial would be appropriate based upon
the satisfaction by the individual of the conditions de-
scribed in subparagraph (A).

‘‘(3) PAYMENT.—
‘‘(A) IN GENERAL.—A group health plan (or a health in-

surance issuer offering health insurance coverage) shall
provide for payment for routine patient costs described in
paragraph (1)(B) but is not required to pay for costs of
items and services that are reasonably expected to be paid
for by the sponsors of an approved clinical trial.

‘‘(B) ROUTINE PATIENT CARE COSTS.—
‘‘(i) IN GENERAL.—For purposes of this paragraph,

the term ‘routine patient care costs’ shall include the
costs associated with the provision of items and serv-
ices that—

‘‘(I) would otherwise be covered under the group
health plan if such items and services were not
provided in connection with an approved clinical
trial program; and

‘‘(II) are furnished according to the protocol of
an approved clinical trial program.

‘‘(ii) EXCLUSION.—For purposes of this paragraph,
‘routine patient care costs’ shall not include the costs
associated with the provision of—

‘‘(I) an investigational drug or device, unless the
Secretary has authorized the manufacturer of
such drug or device to charge for such drug or de-
vice; or

‘‘(II) any item or service supplied without charge
by the sponsor of the approved clinical trial pro-
gram.

‘‘(C) PAYMENT RATE.—For purposes of this subsection—
‘‘(i) PARTICIPATING PROVIDERS.—In the case of cov-

ered items and services provided by a participating
provider, the payment rate shall be at the agreed upon
rate.

‘‘(ii) NONPARTICIPATING PROVIDERS.—In the case of
covered items and services provided by a nonpartici-
pating provider, the payment rate shall be at the rate
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the plan would normally pay for comparable items or
services under clause (i).

‘‘(4) APPROVED CLINICAL TRIAL DEFINED.—
‘‘(A) IN GENERAL.—For purposes of this subsection, the

term ‘approved clinical trial’ means a cancer clinical re-
search study or cancer clinical investigation approved by
an Institutional Review Board.

‘‘(B) CONDITIONS FOR DEPARTMENTS.—The conditions de-
scribed in this paragraph, for a study or investigation con-
ducted by a Department, are that the study or investiga-
tion has been reviewed and approved through a system of
peer review that the Secretary determines—

‘‘(i) to be comparable to the system of peer review of
studies and investigations used by the National Insti-
tutes of Health, and

‘‘(ii) assures unbiased review of the highest scientific
standards by qualified individuals who have no inter-
est in the outcome of the review.

‘‘(5) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to limit a plan’s coverage with respect to clinical trials.

‘‘(6) PLAN SATISFACTION OF CERTAIN REQUIREMENTS; RESPON-
SIBILITIES OF FIDUCIARIES.—

‘‘(A) IN GENERAL.—For purposes of this subsection, inso-
far as a group health plan provides benefits in the form of
health insurance coverage through a health insurance
issuer, the plan shall be treated as meeting the require-
ments of this subsection with respect to such benefits and
not be considered as failing to meet such requirements be-
cause of a failure of the issuer to meet such requirements
so long as the plan sponsor or its representatives did not
cause such failure by the issuer.

‘‘(B) CONSTRUCTION.—Nothing in this subsection shall be
construed to affect or modify the responsibilities of the fi-
duciaries of a group health plan under part 4 of subtitle
B of title I of the Employee Retirement Income Security
Act of 1974.

‘‘(7) STUDY AND REPORT.—
‘‘(A) STUDY.—The Secretary shall analyze cancer clinical

research and its cost implications for managed care, in-
cluding differentiation in—

‘‘(i) the cost of patient care in trials versus standard
care;

‘‘(ii) the cost effectiveness achieved in different sites
of service;

‘‘(iii) research outcomes;
‘‘(iv) volume of research subjects available in dif-

ferent sites of service;
‘‘(v) access to research sites and clinical trials by

cancer patients;
‘‘(vi) patient cost sharing or copayment costs realized

in different sites of service;
‘‘(vii) health outcomes experienced in different sites

of service;
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‘‘(viii) long term health care services and costs expe-
rienced in different sites of service;

‘‘(ix) morbidity and mortality experienced in dif-
ferent sites of service; and

‘‘(x) patient satisfaction and preference of sites of
service.

‘‘(B) REPORT TO CONGRESS.—Not later than January 1,
2005, the Secretary shall submit a report to Congress that
contains—

‘‘(i) an assessment of any incremental cost to group
health plans resulting from the provisions of this sec-
tion;

‘‘(ii) a projection of expenditures to such plans re-
sulting from this section;

‘‘(iii) an assessment of any impact on premiums re-
sulting from this section; and

‘‘(iv) recommendations regarding action on other dis-
eases.’’.

SEC. 202. REQUIRING HEALTH MAINTENANCE ORGANIZATIONS TO
OFFER OPTION OF POINT-OF-SERVICE COVERAGE.

Title XXVII of the Public Health Service Act is amended by in-
serting after section 2713 the following new section:
‘‘SEC. 2714. REQUIRING OFFERING OF OPTION OF POINT-OF-SERVICE

COVERAGE.
‘‘(a) REQUIREMENT TO OFFER COVERAGE OPTION TO CERTAIN EM-

PLOYERS.—Except as provided in subsection (c), any health insur-
ance issuer which—

‘‘(1) is a health maintenance organization (as defined in sec-
tion 2791(b)(3)); and

‘‘(2) which provides for coverage of services of one or more
classes of health care professionals under health insurance cov-
erage offered in connection with a group health plan only if
such services are furnished exclusively through health care
professionals within such class or classes who are members of
a closed panel of health care professionals,

the issuer shall make available to the plan sponsor in connection
with such a plan a coverage option which provides for coverage of
such services which are furnished through such class (or classes)
of health care professionals regardless of whether or not the profes-
sionals are members of such panel.

‘‘(b) REQUIREMENT TO OFFER SUPPLEMENTAL COVERAGE TO PAR-
TICIPANTS IN CERTAIN CASES.—Except as provided in subsection (c),
if a health insurance issuer makes available a coverage option
under and described in subsection (a) to a plan sponsor of a group
health plan and the sponsor declines to contract for such coverage
option, then the issuer shall make available in the individual insur-
ance market to each participant in the group health plan optional
separate supplemental health insurance coverage in the individual
health insurance market which consists of services identical to
those provided under such coverage provided through the closed
panel under the group health plan but are furnished exclusively by
health care professionals who are not members of such a closed
panel.

‘‘(c) EXCEPTIONS.—
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‘‘(1) OFFERING OF NON-PANEL OPTION.—Subsections (a) and
(b) shall not apply with respect to a group health plan if the
plan offers a coverage option that provides coverage for serv-
ices that may be furnished by a class or classes of health care
professionals who are not in a closed panel. This paragraph
shall be applied separately to distinguishable groups of em-
ployees under the plan.

‘‘(2) AVAILABILITY OF COVERAGE THROUGH HEALTHMART.—
Subsections (a) and (b) shall not apply to a group health plan
if the health insurance coverage under the plan is made avail-
able through a HealthMart (as defined in section 2801) and if
any health insurance coverage made available through the
HealthMart provides for coverage of the services of any class
of health care professionals other than through a closed panel
of professionals.

‘‘(3) RELICENSURE EXEMPTION.—Subsections (a) and (b) shall
not apply to a health maintenance organization in a State in
any case in which—

‘‘(A) the organization demonstrates to the applicable au-
thority that the organization has made a good faith effort
to obtain (but has failed to obtain) a contract between the
organization and any other health insurance issuer pro-
viding for the coverage option or supplemental coverage
described in subsection (a) or (b), as the case may be, with-
in the applicable service area of the organization; and

‘‘(B) the State requires the organization to receive or
qualify for a separate license, as an indemnity insurer or
otherwise, in order to offer such coverage option or supple-
mental coverage, respectively.

The applicable authority may require that the organization
demonstrate that it meets the requirements of the previous
sentence no more frequently that once every 2 years.

‘‘(4) COLLECTIVE BARGAINING AGREEMENTS.—Subsections (a)
and (b) shall not apply in connection with a group health plan
if the plan is established or maintained pursuant to one or
more collective bargaining agreements.

‘‘(5) SMALL ISSUERS.—Subsections (a) and (b) shall not apply
in the case of a health insurance issuer with 25,000 or fewer
covered lives.

‘‘(d) APPLICABILITY.—The requirements of this section shall apply
only in connection with included group health plan benefits.

‘‘(e) DEFINITIONS.—For purposes of this section:
‘‘(1) COVERAGE THROUGH CLOSED PANEL.—Health insurance

coverage for a class of health care professionals shall be treat-
ed as provided through a closed panel of such professionals
only if such coverage consists of coverage of items or services
consisting of professionals services which are reimbursed for or
provided only within a limited network of such professionals.

‘‘(2) HEALTH CARE PROFESSIONAL.—The term ‘health care pro-
fessional’ has the meaning given such term in section
2707(a)(2).

‘‘(3) INCLUDED GROUP HEALTH PLAN BENEFIT.—The term ‘in-
cluded group health plan benefit’ means a benefit which is not
an excepted benefit (as defined in section 2791(c)).’’.
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SEC. 203. EFFECTIVE DATE AND RELATED RULES.
(a) IN GENERAL.—The amendments made by this title shall apply

with respect to plan years beginning on or after January 1 of the
second calendar year following the date of the enactment of this
Act, except that the Secretary of Health and Human Services may
issue regulations before such date under such amendments. The
Secretary shall first issue regulations necessary to carry out the
amendments made by this title before the effective date thereof.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—No enforcement ac-
tion shall be taken, pursuant to the amendments made by this
title, against a group health plan or health insurance issuer with
respect to a violation of a requirement imposed by such amend-
ments before the date of issuance of regulations issued in connec-
tion with such requirement, if the plan or issuer has sought to com-
ply in good faith with such requirement.

(c) SPECIAL RULE FOR COLLECTIVE BARGAINING AGREEMENTS.—In
the case of a group health plan maintained pursuant to one or
more collective bargaining agreements between employee rep-
resentatives and one or more employers ratified before the date of
the enactment of this Act, the amendments made by this title shall
not apply with respect to plan years beginning before the later of—

(1) the date on which the last of the collective bargaining
agreements relating to the plan terminates (determined with-
out regard to any extension thereof agreed to after the date of
the enactment of this Act); or

(2) January 1, 2002.
For purposes of this subsection, any plan amendment made pursu-
ant to a collective bargaining agreement relating to the plan which
amends the plan solely to conform to any requirement added by
this title shall not be treated as a termination of such collective
bargaining agreement.

Subtitle B—Patient Access to Information

SEC. 111. PATIENT ACCESS TO INFORMATION REGARDING PLAN COV-
ERAGE, MANAGED CARE PROCEDURES, HEALTH CARE
PROVIDERS, AND QUALITY OF MEDICAL CARE.

(a) IN GENERAL.—Subpart 2 of part A of title XXVII of the Public
Health Service Act (as amended by subtitle A) is amended further
by adding at the end the following new section:
‘‘SEC. 2708. DISCLOSURE BY GROUP HEALTH PLANS.

‘‘(a) DISCLOSURE REQUIREMENT.—Each health insurance issuer
offering health insurance coverage in connection with a group
health plan shall provide the plan administrator on a timely basis
with the information necessary to enable the administrator to pro-
vide participants and beneficiaries with information in a manner
and to an extent consistent with the requirements of section 111
of the Employee Retirement Income Security Act of 1974. To the
extent that any such issuer provides such information on a timely
basis to plan participants and beneficiaries, the requirements of
this subsection shall be deemed satisfied in the case of such plan
with respect to such information.
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‘‘(b) PLAN BENEFITS.—The information required under subsection
(a) includes the following:

‘‘(1) COVERED ITEMS AND SERVICES.—
‘‘(A) CATEGORIZATION OF INCLUDED BENEFITS.—A de-

scription of covered benefits, categorized by—
‘‘(i) types of items and services (including any spe-

cial disease management program); and
‘‘(ii) types of health care professionals providing

such items and services.
‘‘(B) EMERGENCY MEDICAL CARE.—A description of the

extent to which the plan covers emergency medical care
(including the extent to which the plan provides for access
to urgent care centers), and any definitions provided under
the plan for the relevant plan terminology referring to
such care.

‘‘(C) PREVENTATIVE SERVICES.—A description of the ex-
tent to which the plan provides benefits for preventative
services.

‘‘(D) DRUG FORMULARIES.—A description of the extent to
which covered benefits are determined by the use or appli-
cation of a drug formulary and a summary of the process
for determining what is included in such formulary.

‘‘(E) COBRA CONTINUATION COVERAGE.—A description of
the benefits available under the plan pursuant to part 6.

‘‘(2) LIMITATIONS, EXCLUSIONS, AND RESTRICTIONS ON COV-
ERED BENEFITS.—

‘‘(A) CATEGORIZATION OF EXCLUDED BENEFITS.—A de-
scription of benefits specifically excluded from coverage,
categorized by types of items and services.

‘‘(B) UTILIZATION REVIEW AND PREAUTHORIZATION RE-
QUIREMENTS.—Whether coverage for medical care is lim-
ited or excluded on the basis of utilization review or
preauthorization requirements.

‘‘(C) LIFETIME, ANNUAL, OR OTHER PERIOD LIMITATIONS.—
A description of the circumstances under which, and the
extent to which, coverage is subject to lifetime, annual, or
other period limitations, categorized by types of benefits.

‘‘(D) CUSTODIAL CARE.—A description of the cir-
cumstances under which, and the extent to which, the cov-
erage of benefits for custodial care is limited or excluded,
and a statement of the definition used by the plan for cus-
todial care.

‘‘(E) EXPERIMENTAL TREATMENTS.—Whether coverage for
any medical care is limited or excluded because it con-
stitutes an investigational item or experimental treatment
or technology, and any definitions provided under the plan
for the relevant plan terminology referring to such limited
or excluded care.

‘‘(F) MEDICAL APPROPRIATENESS OR NECESSITY.—Whether
coverage for medical care may be limited or excluded by
reason of a failure to meet the plan’s requirements for
medical appropriateness or necessity, and any definitions
provided under the plan for the relevant plan terminology
referring to such limited or excluded care.
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‘‘(G) SECOND OR SUBSEQUENT OPINIONS.—A description of
the circumstances under which, and the extent to which,
coverage for second or subsequent opinions is limited or
excluded.

‘‘(H) SPECIALTY CARE.—A description of the cir-
cumstances under which, and the extent to which, cov-
erage of benefits for specialty care is conditioned on refer-
ral from a primary care provider.

‘‘(I) CONTINUITY OF CARE.—A description of the cir-
cumstances under which, and the extent to which, cov-
erage of items and services provided by any health care
professional is limited or excluded by reason of the depar-
ture by the professional from any defined set of providers.

‘‘(J) RESTRICTIONS ON COVERAGE OF EMERGENCY SERV-
ICES.—A description of the circumstances under which,
and the extent to which, the plan, in covering emergency
medical care furnished to a participant or beneficiary of
the plan imposes any financial responsibility described in
subsection (c) on participants or beneficiaries or limits or
conditions benefits for such care subject to any other term
or condition of such plan.

‘‘(3) NETWORK CHARACTERISTICS.—If the plan (or issuer) uti-
lizes a defined set of providers under contract with the plan (or
issuer), a detailed list of the names of such providers and their
geographic location, set forth separately with respect to pri-
mary care providers and with respect to specialists.

‘‘(c) PARTICIPANT’S FINANCIAL RESPONSIBILITIES.—The informa-
tion required under subsection (a) includes an explanation of—

‘‘(1) a participant’s financial responsibility for payment of
premiums, coinsurance, copayments, deductibles, and any
other charges; and

‘‘(2) the circumstances under which, and the extent to which,
the participant’s financial responsibility described in para-
graph (1) may vary, including any distinctions based on wheth-
er a health care provider from whom covered benefits are ob-
tained is included in a defined set of providers.

‘‘(d) DISPUTE RESOLUTION PROCEDURES.—The information re-
quired under subsection (a) includes a description of the processes
adopted by the plan of the type described in section 503 of the Em-
ployee Retirement Income Security Act of 1974, including—

‘‘(1) descriptions thereof relating specifically to—
‘‘(A) coverage decisions;
‘‘(B) internal review of coverage decisions; and
‘‘(C) any external review of coverage decisions; and

‘‘(2) the procedures and time frames applicable to each step
of the processes referred to in subparagraphs (A), (B), and (C)
of paragraph (1).

‘‘(e) INFORMATION ON PLAN PERFORMANCE.—Any information re-
quired under subsection (a) shall include information concerning
the number of external reviews of the type described in section 503
of the Employee Retirement Income Security Act of 1974 that have
been completed during the prior plan year and the number of such
reviews in which a recommendation is made for modification or re-
versal of an internal review decision under the plan.
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‘‘(f) INFORMATION INCLUDED WITH ADVERSE COVERAGE DECI-
SIONS.—A health insurance issuer offering health insurance cov-
erage in connection with a group health plan shall provide to each
participant and beneficiary, together with any notification of the
participant or beneficiary of an adverse coverage decision, the fol-
lowing information:

‘‘(1) PREAUTHORIZATION AND UTILIZATION REVIEW PROCE-
DURES.—A description of the basis on which any
preauthorization requirement or any utilization review require-
ment has resulted in the adverse coverage decision.

‘‘(2) PROCEDURES FOR DETERMINING EXCLUSIONS BASED ON
MEDICAL NECESSITY OR ON INVESTIGATIONAL ITEMS OR EXPERI-
MENTAL TREATMENTS.—If the adverse coverage decision is
based on a determination relating to medical necessity or to an
investigational item or an experimental treatment or tech-
nology, a description of the procedures and medically-based cri-
teria used in such decision.

‘‘(g) INFORMATION AVAILABLE ON REQUEST.—
‘‘(1) ACCESS TO PLAN BENEFIT INFORMATION IN ELECTRONIC

FORM.—
‘‘(A) IN GENERAL.—A health insurance issuer offering

health insurance coverage in connection with a group
health plan may, upon written request (made not more fre-
quently than annually), make available to participants and
beneficiaries, in a generally recognized electronic format—

‘‘(i) the latest summary plan description, including
the latest summary of material modifications, and

‘‘(ii) the actual plan provisions setting forth the ben-
efits available under the plan,

to the extent such information relates to the coverage op-
tions under the plan available to the participant or bene-
ficiary. A reasonable charge may be made to cover the cost
of providing such information in such generally recognized
electronic format. The Secretary may by regulation pre-
scribe a maximum amount which will constitute a reason-
able charge under the preceding sentence.

‘‘(B) ALTERNATIVE ACCESS.—The requirements of this
paragraph may be met by making such information gen-
erally available (rather than upon request) on the Internet
or on a proprietary computer network in a format which
is readily accessible to participants and beneficiaries.

‘‘(2) ADDITIONAL INFORMATION TO BE PROVIDED ON RE-
QUEST.—

‘‘(A) INCLUSION IN SUMMARY PLAN DESCRIPTION OF SUM-
MARY OF ADDITIONAL INFORMATION.—The information re-
quired under subsection (a) includes a summary descrip-
tion of the types of information required by this subsection
to be made available to participants and beneficiaries on
request.

‘‘(B) INFORMATION REQUIRED FROM PLANS AND ISSUERS
ON REQUEST.—In addition to information otherwise re-
quired to be provided under this subsection, a health in-
surance issuer offering health insurance coverage in con-
nection with a group health plan shall provide the fol-
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lowing information to a participant or beneficiary on re-
quest:

‘‘(i) CARE MANAGEMENT INFORMATION.—A description
of the circumstances under which, and the extent to
which, the plan has special disease management pro-
grams or programs for persons with disabilities, indi-
cating whether these programs are voluntary or man-
datory and whether a significant benefit differential
results from participation in such programs.

‘‘(ii) INCLUSION OF DRUGS AND BIOLOGICALS IN
FORMULARIES.—A statement of whether a specific drug
or biological is included in a formulary used to deter-
mine benefits under the plan and a description of the
procedures for considering requests for any patient-
specific waivers.

‘‘(iii) ACCREDITATION STATUS OF HEALTH INSURANCE
ISSUERS AND SERVICE PROVIDERS.—A description of the
accreditation and licensing status (if any) of each
health insurance issuer offering health insurance cov-
erage in connection with the plan and of any utiliza-
tion review organization utilized by the issuer or the
plan, together with the name and address of the ac-
crediting or licensing authority.

‘‘(iv) QUALITY PERFORMANCE MEASURES.—The latest
information (if any) maintained by the health insur-
ance issuer relating to quality of performance of the
delivery of medical care with respect to coverage op-
tions offered under the plan and of health care profes-
sionals and facilities providing medical care under the
plan.

‘‘(C) INFORMATION REQUIRED FROM HEALTH CARE PROFES-
SIONALS.—

‘‘(i) QUALIFICATIONS, PRIVILEGES, AND METHOD OF
COMPENSATION.—Any health care professional treating
a participant or beneficiary under a group health plan
shall provide to the participant or beneficiary, on re-
quest, a description of his or her professional qualifica-
tions (including board certification status, licensing
status, and accreditation status, if any), privileges,
and experience and a general description by category
(including salary, fee-for-service, capitation, and such
other categories as may be specified in regulations of
the Secretary) of the applicable method by which such
professional is compensated in connection with the
provision of such medical care.

‘‘(ii) COST OF PROCEDURES.—Any health care profes-
sional who recommends an elective procedure or treat-
ment while treating a participant or beneficiary under
a group health plan that requires a participant or ben-
eficiary to share in the cost of treatment shall inform
such participant or beneficiary of each cost associated
with the procedure or treatment and an estimate of
the magnitude of such costs.
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‘‘(D) INFORMATION REQUIRED FROM HEALTH CARE FACILI-
TIES ON REQUEST.—Any health care facility from which a
participant or beneficiary has sought treatment under a
group health plan shall provide to the participant or bene-
ficiary, on request, a description of the facility’s corporate
form or other organizational form and all forms of licens-
ing and accreditation status (if any) assigned to the facility
by standard-setting organizations.

‘‘(h) ACCESS TO INFORMATION RELEVANT TO THE COVERAGE OP-
TIONS UNDER WHICH THE PARTICIPANT OR BENEFICIARY IS ELIGIBLE
TO ENROLL.—In addition to information otherwise required to be
made available under this section, a health insurance issuer offer-
ing health insurance coverage in connection with a group health
plan shall, upon written request (made not more frequently than
annually), make available to a participant (and an employee who,
under the terms of the plan, is eligible for coverage but not en-
rolled) in connection with a period of enrollment the summary plan
description for any coverage option under the plan under which the
participant is eligible to enroll and any information described in
clauses (i), (ii), (iii), (vi), (vii), and (viii) of subsection (e)(2)(B).

‘‘(i) ADVANCE NOTICE OF CHANGES IN DRUG FORMULARIES.—Not
later than 30 days before the effective of date of any exclusion of
a specific drug or biological from any drug formulary under health
insurance coverage offered by a health insurance issuer in connec-
tion with a group health plan that is used in the treatment of a
chronic illness or disease, the issuer shall take such actions as are
necessary to reasonably ensure that plan participants are informed
of such exclusion. The requirements of this subsection may be
satisfied—

‘‘(1) by inclusion of information in publications broadly dis-
tributed by plan sponsors, employers, or employee organiza-
tions;

‘‘(2) by electronic means of communication (including the
Internet or proprietary computer networks in a format which
is readily accessible to participants);

‘‘(3) by timely informing participants who, under an ongoing
program maintained under the plan, have submitted their
names for such notification; or

‘‘(4) by any other reasonable means of timely informing plan
participants.

‘‘(j) DEFINITIONS AND RELATED RULES.—
‘‘(1) IN GENERAL.—For purposes of this section—

‘‘(A) GROUP HEALTH PLAN.—The term ‘group health plan’
has the meaning provided such term under section
733(a)(1).

‘‘(B) MEDICAL CARE.—The term ‘medical care’ has the
meaning provided such term under section 733(a)(2).

‘‘(C) HEALTH INSURANCE COVERAGE.—The term ‘health
insurance coverage’ has the meaning provided such term
under section 733(b)(1).

‘‘(D) HEALTH INSURANCE ISSUER.—The term ‘health in-
surance issuer’ has the meaning provided such term under
section 733(b)(2).
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‘‘(2) APPLICABILITY ONLY IN CONNECTION WITH INCLUDED
GROUP HEALTH PLAN BENEFITS.—

‘‘(A) IN GENERAL.—The requirements of this section shall
apply only in connection with included group health plan
benefits.

‘‘(B) INCLUDED GROUP HEALTH PLAN BENEFIT.—For pur-
poses of subparagraph (A), the term ‘included group health
plan benefit’ means a benefit which is not an excepted ben-
efit (as defined in section 2791(c)).’’.

SEC. 212. EFFECTIVE DATE AND RELATED RULES.
(a) IN GENERAL.—The amendments made by section 211 shall

apply with respect to plan years beginning on or after January 1
of the second calendar year following the date of the enactment of
this Act. The Secretary of Labor shall first issue all regulations
necessary to carry out the amendments made by this title before
such date.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—No enforcement ac-
tion shall be taken, pursuant to the amendments made by this
title, against a health insurance issuer with respect to a violation
of a requirement imposed by such amendments before the date of
issuance of final regulations issued in connection with such re-
quirement, if the issuer has sought to comply in good faith with
such requirement.

TITLE III—AMENDMENTS TO THE
INTERNAL REVENUE CODE OF 1986

SEC. 301. PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE,
EMERGENCY MEDICAL CARE, OBSTETRIC AND GYNECO-
LOGICAL CARE, PEDIATRIC CARE, AND CONTINUITY OF
CARE.

Subchapter B of chapter 100 of the Internal Revenue Code of
1986 is amended—

(1) in the table of sections, by inserting after the item relat-
ing to section 9812 the following new item:

‘‘Sec. 9813. Patient access to unrestricted medical advice, emer-
gency medical care, obstetric and gynecological care,
pediatric care, and continuity of care.’’; and

(2) by inserting after section 9812 the following:
‘‘SEC. 9813. PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE,

EMERGENCY MEDICAL CARE, OBSTETRIC AND GYNECO-
LOGICAL CARE, PEDIATRIC CARE, AND CONTINUITY OF
CARE.

‘‘(a) PATIENT ACCESS TO UNRESTRICTED MEDICAL ADVICE.—
‘‘(1) IN GENERAL.—In the case of any health care professional

acting within the lawful scope of practice in the course of car-
rying out a contractual employment arrangement or other di-
rect contractual arrangement between such professional and a
group health plan, the plan with which such contractual em-
ployment arrangement or other direct contractual arrangement
is maintained by the professional may not impose on such pro-
fessional under such arrangement any prohibition or restric-
tion with respect to advice, provided to a participant or bene-
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ficiary under the plan who is a patient, about the health status
of the participant or beneficiary or the medical care or treat-
ment for the condition or disease of the participant or bene-
ficiary, regardless of whether benefits for such care or treat-
ment are provided under the plan.

‘‘(2) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this paragraph, the term ‘health care professional’ means a
physician (as defined in section 1861(r) of the Social Security
Act) or other health care professional if coverage for the profes-
sional’s services is provided under the group health plan for
the services of the professional. Such term includes a podia-
trist, optometrist, chiropractor, psychologist, dentist, physician
assistant, physical or occupational therapist and therapy as-
sistant, speech-language pathologist, audiologist, registered or
licensed practical nurse (including nurse practitioner, clinical
nurse specialist, certified registered nurse anesthetist, and cer-
tified nurse-midwife), licensed certified social worker, reg-
istered respiratory therapist, and certified respiratory therapy
technician.

‘‘(3) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed to require the sponsor of a group health
plan to engage in any practice that would violate its religious
beliefs or moral convictions.

‘‘(b) PATIENT ACCESS TO EMERGENCY MEDICAL CARE.—
‘‘(1) COVERAGE OF EMERGENCY SERVICES.—

‘‘(A) IN GENERAL.—If a group health plan provides any
benefits with respect to emergency services (as defined in
subparagraph (B)(ii)), or ambulance services, the plan
shall cover emergency services (including emergency am-
bulance services as defined in subparagraph (B)(iii)) fur-
nished under the plan—

‘‘(i) without the need for any prior authorization de-
termination;

‘‘(ii) whether or not the health care provider fur-
nishing such services is a participating provider with
respect to such services;

‘‘(iii) in a manner so that, if such services are pro-
vided to a participant or beneficiary by a nonpartici-
pating health care provider, the participant or bene-
ficiary is not liable for amounts that exceed the
amounts of liability that would be incurred if the serv-
ices were provided by a participating provider; and

‘‘(iv) without regard to any other term or condition
of such plan (other than exclusion or coordination of
benefits, or an affiliation or waiting period, permitted
under section 701 and other than applicable cost shar-
ing).

‘‘(B) DEFINITIONS.—In this subsection:
‘‘(i) EMERGENCY MEDICAL CONDITION.—The term

‘emergency medical condition’ means—
‘‘(I) a medical condition manifesting itself by

acute symptoms of sufficient severity (including
severe pain) such that a prudent layperson, who
possesses an average knowledge of health and
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medicine, could reasonably expect the absence of
immediate medical attention to result in a condi-
tion described in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act (42 U.S.C.
1395dd(e)(1)(A)); and

‘‘(II) a medical condition manifesting itself in a
neonate by acute symptoms of sufficient severity
(including severe pain) such that a prudent health
care professional could reasonably expect the ab-
sence of immediate medical attention to result in
a condition described in clause (i), (ii), or (iii) of
section 1867(e)(1)(A) of the Social Security Act.

‘‘(ii) EMERGENCY SERVICES.—The term ‘emergency
services’ means—

‘‘(I) with respect to an emergency medical condi-
tion described in clause (i)(I), a medical screening
examination (as required under section 1867 of
the Social Security Act, 42 U.S.C. 1395dd)) that is
within the capability of the emergency department
of a hospital, including ancillary services routinely
available to the emergency department to evalu-
ate an emergency medical condition (as defined in
clause (i)) and also, within the capabilities of the
staff and facilities at the hospital, such further
medical examination and treatment as are re-
quired under section 1867 of such Act to stabilize
the patient; or

‘‘(II) with respect to an emergency medical con-
dition described in clause (i)(II), medical treat-
ment for such condition rendered by a health care
provider in a hospital to a neonate, including
available hospital ancillary services in response to
an urgent request of a health care professional
and to the extent necessary to stabilize the
neonate.

‘‘(iii) EMERGENCY AMBULANCE SERVICES.—The term
‘emergency ambulance services’ means ambulance
services (as defined for purposes of section 1861(s)(7)
of the Social Security Act) furnished to transport an
individual who has an emergency medical condition
(as defined in clause (i)) to a hospital for the receipt
of emergency services (as defined in clause (ii)) in a
case in which appropriate emergency medical screen-
ing examinations are covered under the plan pursuant
to paragraph (1)(A) and a prudent layperson, with an
average knowledge of health and medicine, could rea-
sonably expect that the absence of such transport
would result in placing the health of the individual in
serious jeopardy, serious impairment of bodily func-
tion, or serious dysfunction of any bodily organ or
part.

‘‘(iv) STABILIZE.—The term ‘to stabilize’ means, with
respect to an emergency medical condition, to provide
such medical treatment of the condition as may be
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necessary to assure, within reasonable medical prob-
ability, that no material deterioration of the condition
is likely to result from or occur during the transfer of
the individual from a facility.

‘‘(v) NONPARTICIPATING.—The term ‘nonpartici-
pating’ means, with respect to a health care provider
that provides health care items and services to a par-
ticipant or beneficiary under group health plan, a
health care provider that is not a participating health
care provider with respect to such items and services.

‘‘(vi) PARTICIPATING.—The term ‘participating’
means, with respect to a health care provider that pro-
vides health care items and services to a participant
or beneficiary under group health plan, a health care
provider that furnishes such items and services under
a contract or other arrangement with the plan.

‘‘(c) PATIENT RIGHT TO OBSTETRIC AND GYNECOLOGICAL CARE.—
‘‘(1) IN GENERAL.—In any case in which a group health

plan—
‘‘(A) provides benefits under the terms of the plan con-

sisting of—
‘‘(i) gynecological care (such as preventive women’s

health examinations); or
‘‘(ii) obstetric care (such as pregnancy-related serv-

ices),
provided by a participating health care professional who
specializes in such care (or provides benefits consisting of
payment for such care); and

‘‘(B) requires or provides for designation by a participant
or beneficiary of a participating primary care provider,

if the primary care provider designated by such a participant
or beneficiary is not such a health care professional, then the
plan shall meet the requirements of paragraph (2).

‘‘(2) REQUIREMENTS.—A group health plan meets the require-
ments of this paragraph, in connection with benefits described
in paragraph (1) consisting of care described in clause (i) or (ii)
of paragraph (1)(A) (or consisting of payment therefor), if the
plan—

‘‘(A) does not require authorization or a referral by the
primary care provider in order to obtain such benefits; and

‘‘(B) treats the ordering of other care of the same type,
by the participating health care professional providing the
care described in clause (i) or (ii) of paragraph (1)(A), as
the authorization of the primary care provider with respect
to such care.

‘‘(3) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this subsection, the term ‘health care professional’ means an
individual (including, but not limited to, a nurse midwife or
nurse practitioner) who is licensed, accredited, or certified
under State law to provide obstetric and gynecological health
care services and who is operating within the scope of such li-
censure, accreditation, or certification.

‘‘(4) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as preventing a plan from offering (but not requiring a
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participant or beneficiary to accept) a health care professional
trained, credentialed, and operating within the scope of their
licensure to perform obstetric and gynecological health care
services. Nothing in paragraph (2)(B) shall waive any require-
ments of coverage relating to medical necessity or appropriate-
ness with respect to coverage of gynecological or obstetric care
so ordered.

‘‘(5) TREATMENT OF MULTIPLE COVERAGE OPTIONS.—In the
case of a plan providing benefits under two or more coverage
options, the requirements of this subsection shall apply sepa-
rately with respect to each coverage option.

‘‘(d) PATIENT RIGHT TO PEDIATRIC CARE.—
‘‘(1) IN GENERAL.—In any case in which a group health plan

provides benefits consisting of routine pediatric care provided
by a participating health care professional who specializes in
pediatrics (or consisting of payment for such care) and the plan
requires or provides for designation by a participant or bene-
ficiary of a participating primary care provider, the plan shall
provide that such a participating health care professional may
be designated, if available, by a parent or guardian of any ben-
eficiary under the plan is who under 18 years of age, as the
primary care provider with respect to any such benefits.

‘‘(2) HEALTH CARE PROFESSIONAL DEFINED.—For purposes of
this subsection, the term ‘health care professional’ means an
individual (including, but not limited to, a nurse practitioner)
who is licensed, accredited, or certified under State law to pro-
vide pediatric health care services and who is operating within
the scope of such licensure, accreditation, or certification.

‘‘(3) CONSTRUCTION.—Nothing in paragraph (1) shall be con-
strued as preventing a plan from offering (but not requiring a
participant or beneficiary to accept) a health care professional
trained, credentialed, and operating within the scope of their
licensure to perform pediatric health care services. Nothing in
paragraph (1) shall waive any requirements of coverage relat-
ing to medical necessity or appropriateness with respect to cov-
erage of pediatric care so ordered.

‘‘(4) TREATMENT OF MULTIPLE COVERAGE OPTIONS.—In the
case of a plan providing benefits under two or more coverage
options, the requirements of this subsection shall apply sepa-
rately with respect to each coverage option.

‘‘(e) CONTINUITY OF CARE.—
‘‘(1) IN GENERAL.—

‘‘(A) TERMINATION OF PROVIDER.—If a contract between a
group health plan and a health care provider is terminated
(as defined in subparagraph (D)(ii)), or benefits provided
by a health care provider are terminated because of a
change in the terms of provider participation in a group
health plan, and an individual who, at the time of such
termination, is a participant or beneficiary in the plan and
is scheduled to undergo surgery (including an organ trans-
plantation), is undergoing treatment for pregnancy, or is
determined to be terminally ill (as defined in section
1861(dd)(3)(A) of the Social Security Act) and is under-
going treatment for the terminal illness, the plan shall—



69

‘‘(i) notify the individual on a timely basis of such
termination and of the right to elect continuation of
coverage of treatment by the provider under this sub-
section; and

‘‘(ii) subject to paragraph (3), permit the individual
to elect to continue to be covered with respect to treat-
ment by the provider for such surgery, pregnancy, or
illness during a transitional period (provided under
paragraph (2)).

‘‘(B) TREATMENT OF TERMINATION OF CONTRACT WITH
HEALTH INSURANCE ISSUER.—If a contract for the provision
of health insurance coverage between a group health plan
and a health insurance issuer is terminated and, as a re-
sult of such termination, coverage of services of a health
care provider is terminated with respect to an individual,
the provisions of subparagraph (A) (and the succeeding
provisions of this subsection) shall apply under the plan in
the same manner as if there had been a contract between
the plan and the provider that had been terminated, but
only with respect to benefits that are covered under the
plan after the contract termination.

‘‘(C) TERMINATION DEFINED.—For purposes of this sub-
section, the term ‘terminated’ includes, with respect to a
contract, the expiration or nonrenewal of the contract, but
does not include a termination of the contract by the plan
for failure to meet applicable quality standards or for
fraud.

‘‘(2) TRANSITIONAL PERIOD.—
‘‘(A) IN GENERAL.—Except as provided in subparagraphs

(B) through (D), the transitional period under this para-
graph shall extend up to 90 days (as determined by the
treating health care professional) after the date of the no-
tice described in paragraph (1)(A)(i) of the provider’s termi-
nation.

‘‘(B) SCHEDULED SURGERY.—If surgery was scheduled for
an individual before the date of the announcement of the
termination of the provider status under paragraph
(1)(A)(i), the transitional period under this paragraph with
respect to the surgery or transplantation.

‘‘(C) PREGNANCY.—If—
‘‘(i) a participant or beneficiary was determined to

be pregnant at the time of a provider’s termination of
participation, and

‘‘(ii) the provider was treating the pregnancy before
date of the termination,

the transitional period under this paragraph with respect
to provider’s treatment of the pregnancy shall extend
through the provision of post-partum care directly related
to the delivery.

‘‘(D) TERMINAL ILLNESS.—If—
‘‘(i) a participant or beneficiary was determined to

be terminally ill (as determined under section
1861(dd)(3)(A) of the Social Security Act) at the time
of a provider’s termination of participation, and
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‘‘(ii) the provider was treating the terminal illness
before the date of termination,

the transitional period under this paragraph shall extend
for the remainder of the individual’s life for care directly
related to the treatment of the terminal illness or its med-
ical manifestations.

‘‘(3) PERMISSIBLE TERMS AND CONDITIONS.—A group health
plan may condition coverage of continued treatment by a pro-
vider under paragraph (1)(A)(i) upon the individual notifying
the plan of the election of continued coverage and upon the
provider agreeing to the following terms and conditions:

‘‘(A) The provider agrees to accept reimbursement from
the plan and individual involved (with respect to cost-shar-
ing) at the rates applicable prior to the start of the transi-
tional period as payment in full (or, in the case described
in paragraph (1)(B), at the rates applicable under the re-
placement plan after the date of the termination of the
contract with the health insurance issuer) and not to im-
pose cost-sharing with respect to the individual in an
amount that would exceed the cost-sharing that could have
been imposed if the contract referred to in paragraph
(1)(A) had not been terminated.

‘‘(B) The provider agrees to adhere to the quality assur-
ance standards of the plan responsible for payment under
subparagraph (A) and to provide to such plan necessary
medical information related to the care provided.

‘‘(C) The provider agrees otherwise to adhere to such
plan’s policies and procedures, including procedures re-
garding referrals and obtaining prior authorization and
providing services pursuant to a treatment plan (if any)
approved by the plan.

‘‘(D) The provider agrees to provide transitional care to
all participants and beneficiaries who are eligible for and
elect to have coverage of such care from such provider.

‘‘(E) If the provider initiates the termination, the pro-
vider has notified the plan within 30 days prior to the ef-
fective date of the termination of—

‘‘(i) whether the provider agrees to permissible
terms and conditions (as set forth in this paragraph)
required by the plan, and

‘‘(ii) if the provider agrees to the terms and condi-
tions, the specific plan beneficiaries and participants
undergoing a course of treatment from the provider
who the provider believes, at the time of the notifica-
tion, would be eligible for transitional care under this
subsection.

‘‘(4) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to—

‘‘(A) require the coverage of benefits which would not
have been covered if the provider involved remained a par-
ticipating provider, or

‘‘(B) prohibit a group health plan from conditioning a
provider’s participation on the provider’s agreement to pro-
vide transitional care to all participants and beneficiaries
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eligible to obtain coverage of such care furnished by the
provider as set forth under this subsection.

‘‘(f) COVERAGE FOR INDIVIDUALS PARTICIPATING IN APPROVED
CANCER CLINICAL TRIALS.—

‘‘(1) COVERAGE.—
‘‘(A) IN GENERAL.—If a group health plan provides cov-

erage to a qualified individual (as defined in paragraph
(2)), the plan—

‘‘(i) may not deny the individual participation in the
clinical trial referred to in paragraph (2)(B);

‘‘(ii) subject to paragraphs (2), (3), and (4), may not
deny (or limit or impose additional conditions on) the
coverage of routine patient costs for items and services
furnished in connection with participation in the trial;
and

‘‘(iii) may not discriminate against the individual on
the basis of the participation of the participant or ben-
eficiary in such trial.

‘‘(B) EXCLUSION OF CERTAIN COSTS.—For purposes of sub-
paragraph (A)(ii), routine patient costs do not include the
cost of the tests or measurements conducted primarily for
the purpose of the clinical trial involved.

‘‘(C) USE OF IN-NETWORK PROVIDERS.—If one or more
participating providers is participating in a clinical trial,
nothing in subparagraph (A) shall be construed as pre-
venting a plan from requiring that a qualified individual
participate in the trial through such a participating pro-
vider if the provider will accept the individual as a partici-
pant in the trial.

‘‘(2) QUALIFIED INDIVIDUAL DEFINED.—For purposes of para-
graph (1), the term ‘qualified individual’ means an individual
who is a participant or beneficiary in a group health plan and
who meets the following conditions:

‘‘(A)(i) The individual has been diagnosed with cancer.
‘‘(ii) The individual is eligible to participate in an ap-

proved clinical trial according to the trial protocol with re-
spect to treatment of cancer.

‘‘(iii) The individual’s participation in the trial offers
meaningful potential for significant clinical benefit for the
individual.

‘‘(B) Either—
‘‘(i) the referring physician is a participating health

care professional and has concluded that the individ-
ual’s participation in such trial would be appropriate
based upon satisfaction by the individual of the condi-
tions described in subparagraph (A); or

‘‘(ii) the individual provides medical and scientific
information establishing that the individual’s partici-
pation in such trial would be appropriate based upon
the satisfaction by the individual of the conditions de-
scribed in subparagraph (A).

‘‘(3) PAYMENT.—
‘‘(A) IN GENERAL.—A group health plan shall provide for

payment for routine patient costs described in paragraph
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(1)(B) but is not required to pay for costs of items and
services that are reasonably expected to be paid for by the
sponsors of an approved clinical trial.

‘‘(B) ROUTINE PATIENT CARE COSTS.—
‘‘(i) IN GENERAL.—For purposes of this paragraph,

the term ‘routine patient care costs’ shall include the
costs associated with the provision of items and serv-
ices that—

‘‘(I) would otherwise be covered under the group
health plan if such items and services were not
provided in connection with an approved clinical
trial program; and

‘‘(II) are furnished according to the protocol of
an approved clinical trial program.

‘‘(ii) EXCLUSION.—For purposes of this paragraph,
‘routine patient care costs’ shall not include the costs
associated with the provision of—

‘‘(I) an investigational drug or device, unless the
Secretary has authorized the manufacturer of
such drug or device to charge for such drug or de-
vice; or

‘‘(II) any item or service supplied without charge
by the sponsor of the approved clinical trial pro-
gram.

‘‘(C) PAYMENT RATE.—For purposes of this subsection—
‘‘(i) PARTICIPATING PROVIDERS.—In the case of cov-

ered items and services provided by a participating
provider, the payment rate shall be at the agreed upon
rate.

‘‘(ii) NONPARTICIPATING PROVIDERS.—In the case of
covered items and servicesprovided by a nonpartici-
pating provider, the payment rate shall be at the rate
the plan would normally pay for comparable items or
services under clause (i).

‘‘(4) APPROVED CLINICAL TRIAL DEFINED.—
‘‘(A) IN GENERAL.—For purposes of this subsection, the

term ‘approved clinical trial’ means a cancer clinical re-
search study or cancer clinical investigation approved by
an Institutional Review Board.

‘‘(B) CONDITIONS FOR DEPARTMENTS.—The conditions de-
scribed in this paragraph, for a study or investigation con-
ducted by a Department, are that the study or investiga-
tion has been reviewed and approved through a system of
peer review that the Secretary determines—

‘‘(i) to be comparable to the system of peer review of
studies and investigations used by the National Insti-
tutes of Health, and

‘‘(ii) assures unbiased review of the highest scientific
standards by qualified individuals who have no inter-
est in the outcome of the review.

‘‘(5) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to limit a plan’s coverage with respect to clinical trials.

‘‘(6) PLAN SATISFACTION OF CERTAIN REQUIREMENTS; RESPON-
SIBILITIES OF FIDUCIARIES.—
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‘‘(A) IN GENERAL.—For purposes of this subsection, inso-
far as a group health plan provides benefits in the form of
health insurance coverage through a health insurance
issuer, the plan shall be treated as meeting the require-
ments of this subsection with respect to such benefits and
not be considered as failing to meet such requirements be-
cause of a failure of the issuer to meet such requirements
so long as the plan sponsor or its representatives did not
cause such failure by the issuer.

‘‘(B) CONSTRUCTION.—Nothing in this subsection shall be
construed to affect or modify the responsibilities of the fi-
duciaries of a group health plan under part 4 of subtitle
B of title I of the Employee Retirement Income Security
Act of 1974.

‘‘(7) STUDY AND REPORT.—
‘‘(A) STUDY.—The Secretary shall analyze cancer clinical

research and its cost implications for managed care, in-
cluding differentiation in—

‘‘(i) the cost of patient care in trials versus standard
care;

‘‘(ii) the cost effectiveness achieved in different sites
of service;

‘‘(iii) research outcomes;
‘‘(iv) volume of research subjects available in dif-

ferent sites of service;
‘‘(v) access to research sites and clinical trials by

cancer patients;
‘‘(vi) patient cost sharing or copyament costs realized

in different sites of service;
‘‘(vii) health outcomes experienced in different sites

of service;
‘‘(viii) long term health care services and costs expe-

rienced in different sites of service;
‘‘(ix) morbidity and mortality experienced in dif-

ferent sites of service; and
‘‘(x) patient satisfaction and preference of sites of

service.
‘‘(B) REPORT TO CONGRESS.—Not later than January 1,

2005, the Secretary shall submit a report to Congress that
contains—

‘‘(i) an assessment of any incremental cost to group
health plans resulting from the provisions of this sec-
tion;

‘‘(ii) a projection of expenditures to such plans re-
sulting from this section;

‘‘(iii) an assessment of any impact on premiums re-
sulting from this section; and

‘‘(iv) recommendations regarding action on other dis-
eases.’’.

SEC. 302. EFFECTIVE DATE AND RELATED RULES.
(a) IN GENERAL.—The amendments made by this title shall apply

with respect to plan years beginning on or after January 1 of the
second calendar year following the date of the enactment of this
Act, except that the Secretary of the Treasury may issue regula-
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tions before such date under such amendments. The Secretary
shall first issue regulations necessary to carry out the amendments
made by this title before the effective date thereof.

(b) LIMITATION ON ENFORCEMENT ACTIONS.—No enforcement ac-
tion shall be taken, pursuant to the amendments made by this
title, against a group health plan with respect to a violation of a
requirement imposed by such amendments before the date of
issuance of regulations issued in connection with such requirement,
if the plan has sought to comply in good faith with such require-
ment.

(c) SPECIAL RULE FOR COLLECTIVE BARGAINING AGREEMENTS.—In
the case of a group health plan maintained pursuant to one or
more collective bargaining agreements between employee rep-
resentatives and one or more employers ratified before the date of
the enactment of this Act, the amendments made by this title shall
not apply with respect to plan years beginning before the later of—

(1) the date on which the last of the collective bargaining
agreements relating to the plan terminates (determined with-
out regard to any extension thereof agreed to after the date of
the enactment of this Act); or

(2) January 1, 2002.
For purposes of this subsection, any plan amendment made pursu-
ant to a collective bargaining agreement relating to the plan which
amends the plan solely to conform to any requirement added by
this title shall not be treated as a termination of such collective
bargaining agreement.

TITLE IV—HEALTH CARE LAWSUIT
REFORM

Subtitle A—General Provisions

SEC. 401. FEDERAL REFORM OF HEALTH CARE LIABILITY ACTIONS.
(a) APPLICABILITY.—This title shall apply with respect to any

health care liability action brought in any State or Federal court,
except that this title shall not apply to—

(1) an action for damages arising from a vaccine-related in-
jury or death to the extent that title XXI of the Public Health
Service Act applies to the action;

(2) an action under the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1001 et seq.); or

(3) an action in connection with benefits which are not in-
cluded group health plan benefits (as defined in section
402(14)).

(b) PREEMPTION.—This title shall preempt any State law to the
extent such law is inconsistent with the limitations contained in
this title. This title shall not preempt any State law that provides
for defenses or places limitations on a person’s liability in addition
to those contained in this title or otherwise imposes greater restric-
tions than those provided in this title.

(c) EFFECT ON SOVEREIGN IMMUNITY AND CHOICE OF LAW OR
VENUE.—Nothing in subsection (b) shall be construed to—
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(1) waive or affect any defense of sovereign immunity as-
serted by any State under any provision of law;

(2) waive or affect any defense of sovereign immunity as-
serted by the United States;

(3) affect the applicability of any provision of the Foreign
Sovereign Immunities Act of 1976;

(4) preempt State choice-of-law rules with respect to claims
brought by a foreign nation or a citizen of a foreign nation; or

(5) affect the right of any court to transfer venue or to apply
the law of a foreign nation or to dismiss a claim of a foreign
nation or of a citizen of a foreign nation on the ground of incon-
venient forum.

(d) AMOUNT IN CONTROVERSY.—In an action to which this title
applies and which is brought under section 1332 of title 28, United
States Code, the amount of non-economic damages or punitive
damages, and attorneys’ fees or costs, shall not be included in de-
termining whether the matter in controversy exceeds the sum or
value of $50,000.

(e) FEDERAL COURT JURISDICTION NOT ESTABLISHED ON FEDERAL
QUESTION GROUNDS.—Nothing in this title shall be construed to es-
tablish any jurisdiction in the district courts of the United States
over health care liability actions on the basis of section 1331 or
1337 of title 28, United States Code.
SEC. 402. DEFINITIONS.

As used in this title:
(1) ACTUAL DAMAGES.—The term ‘‘actual damages’’ means

damages awarded to pay for economic loss.
(2) ALTERNATIVE DISPUTE RESOLUTION SYSTEM; ADR.—The

term ‘‘alternative dispute resolution system’’ or ‘‘ADR’’ means
a system established under Federal or State law that provides
for the resolution of health care liability claims in a manner
other than through health care liability actions.

(3) CLAIMANT.—The term ‘‘claimant’’ means any person who
brings a health care liability action and any person on whose
behalf such an action is brought. If such action is brought
through or on behalf of an estate, the term includes the claim-
ant’s decedent. If such action is brought through or on behalf
of a minor or incompetent, the term includes the claimant’s
legal guardian.

(4) CLEAR AND CONVINCING EVIDENCE.—The term ‘‘clear and
convincing evidence’’ is that measure or degree of proof that
will produce in the mind of the trier of fact a firm belief or con-
viction as to the truth of the allegations sought to be estab-
lished. Such measure or degree of proof is more than that re-
quired under preponderance of the evidence but less than that
required for proof beyond a reasonable doubt.

(5) COLLATERAL SOURCE PAYMENTS.—The term ‘‘collateral
source payments’’ means any amount paid or reasonably likely
to be paid in the future to or on behalf of a claimant, or any
service, product, or other benefit provided or reasonably likely
to be provided in the future to or on behalf of a claimant, as
a result of an injury or wrongful death, pursuant to—

(A) any State or Federal health, sickness, income-dis-
ability, accident or workers’ compensation Act;



76

(B) any health, sickness, income-disability, or accident
insurance that provides health benefits or income-dis-
ability coverage;

(C) any contract or agreement of any group, organiza-
tion, partnership, or corporation to provide, pay for, or re-
imburse the cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded program.
(6) DRUG.—The term ‘‘drug’’ has the meaning given such

term in section 201(g)(1) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 321(g)(1)).

(7) ECONOMIC LOSS.—The term ‘‘economic loss’’ means any
pecuniary loss resulting from injury (including the loss of earn-
ings or other benefits related to employment, medical expense
loss, replacement services loss, loss due to death, burial costs,
and loss of business or employment opportunities), to the ex-
tent recovery for such loss is allowed under applicable State
law.

(8) HARM.—The term ‘‘harm’’ means any legally cognizable
wrong or injury for which punitive damages may be imposed.

(9) HEALTH BENEFIT PLAN.—The term ‘‘health benefit plan’’
means—

(A) a hospital or medical expense incurred policy or cer-
tificate;

(B) a hospital or medical service plan contract;
(C) a health maintenance subscriber contract; or
(D) a Medicare+Choice plan (offered under part C of title

XVIII of the Social Security Act),
that provides benefits with respect to health care services.

(10) HEALTH CARE LIABILITY ACTION.—The term ‘‘health care
liability action’’ means a civil action brought in a State or Fed-
eral court against—

(A) a health care provider;
(B) an entity which is obligated to provide or pay for

health benefits under any health benefit plan (including
any person or entity acting under a contract or arrange-
ment to provide or administer any health benefit); or

(C) the manufacturer, distributor, supplier, marketer,
promoter, or seller of a medical product,

in which the claimant alleges a claim (including third party claims,
cross claims, counter claims, or contribution claims) based upon the
provision of (or the failure to provide or pay for) health care serv-
ices or the use of a medical product, regardless of the theory of li-
ability on which the claim is based or the number of plaintiffs, de-
fendants, or causes of action.

(11) HEALTH CARE LIABILITY CLAIM.—The term ‘‘health care
liability claim’’ means a claim in which the claimant alleges
that injury was caused by the provision of (or the failure to
provide) health care services.

(12) HEALTH CARE PROVIDER.—The term ‘‘health care pro-
vider’’ means any person that is engaged in the delivery of
health care services in a State and that is required by the laws
or regulations of the State to be licensed or certified by the
State to engage in the delivery of such services in the State.
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(13) HEALTH CARE SERVICE.—The term ‘‘health care service’’
means any service eligible for payment under a health benefit
plan, including services related to the delivery or administra-
tion of such service.

(14) INCLUDED GROUP HEALTH PLAN BENEFIT.—The term ‘in-
cluded group health plan benefit’ means a benefit under a
group health plan which is not an excepted benefit (as defined
in section 733(c) of the Employee Retirement Income Security
Act of 1974).

(15) MEDICAL DEVICE.—The term ‘‘medical device’’ has the
meaning given such term in section 201(h) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321(h)).

(16) NON-ECONOMIC DAMAGES.—The term ‘‘non-economic
damages’’ means damages paid to an individual for pain and
suffering, inconvenience, emotional distress, mental anguish,
loss of consortium, injury to reputation, humiliation, and other
nonpecuniary losses.

(17) PERSON.—The term ‘‘person’’ means any individual, cor-
poration, company, association, firm, partnership, society, joint
stock company, or any other entity, including any govern-
mental entity.

(18) PRODUCT SELLER.—
(A) IN GENERAL.—Subject to subparagraph (B), the term

‘‘product seller’’ means a person who, in the course of a
business conducted for that purpose—

(i) sells, distributes, rents, leases, prepares, blends,
packages, labels, or is otherwise involved in placing, a
product in the stream of commerce; or

(ii) installs, repairs, or maintains the harm-causing
aspect of a product.

(B) EXCLUSION.—Such term does not include—
(i) a seller or lessor of real property;
(ii) a provider of professional services in any case in

which the sale or use of a product is incidental to the
transaction and the essence of the transaction is the
furnishing of judgment, skill, or services; or

(iii) any person who—
(I) acts in only a financial capacity with respect

to the sale of a product; or
(II) leases a product under a lease arrangement

in which the selection, possession, maintenance,
and operation of the product are controlled by a
person other than the lessor.

(19) PUNITIVE DAMAGES.—The term ‘‘punitive damages’’
means damages awarded against any person not to compensate
for actual injury suffered, but to punish or deter such person
or others from engaging in similar behavior in the future.

(20) STATE.—The term ‘‘State’’ means each of the several
States, the District of Columbia, Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, the Northern Mariana Islands,
and any other territory or possession of the United States.

SEC. 403. EFFECTIVE DATE.
This title will apply to—
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(1) any health care liability action brought in a Federal or
State court; and

(2) any health care liability claim subject to an alternative
dispute resolution system,

that is initiated on or after the date of enactment of this title, ex-
cept that any health care liability claim or action arising from an
injury occurring before the date of enactment of this title shall be
governed by the applicable statute of limitations provisions in effect
at the time the injury occurred.

Subtitle B—Uniform Standards for Health
Care Liability Actions

SEC. 411. STATUTE OF LIMITATIONS.
A health care liability action may not be brought after the expi-

ration of the 2-year period that begins on the date on which the
alleged injury that is the subject of the action was discovered or
should reasonably have been discovered, but in no case after the
expiration of the 5-year period that begins on the date the alleged
injury occurred.
SEC. 412. CALCULATION AND PAYMENT OF DAMAGES.

(a) TREATMENT OF NON-ECONOMIC DAMAGES.—
(1) LIMITATION ON NON-ECONOMIC DAMAGES.—The total

amount of non-economic damages that may be awarded to a
claimant for losses resulting from the injury which is the sub-
ject of a health care liability action may not exceed $250,000,
regardless of the number of parties against whom the action is
brought or the number of actions brought with respect to the
injury. The limitation under this paragraph shall not apply to
an action for damages based solely on intentional denial of
medical treatment necessary to preserve a patient’s life that
the patient is otherwise qualified to receive, against the wishes
of a patient, or if the patient is incompetent, against the wish-
es of the patient’s guardian, on the basis of the patient’s
present or predicated age, disability, degree of medical depend-
ency, or quality of life.

(2) LIMIT.—If, after the date of the enactment of this Act, a
State enacts a law which prescribes the amount of non-eco-
nomic damages which may be awarded in a health care liabil-
ity action which is different from the amount prescribed by sec-
tion 412(a)(1), the State amount shall apply in lieu of the
amount prescribed by such section. If, after the date of the en-
actment of this Act, a State enacts a law which limits the
amount of recovery in a health care liability action without de-
lineating between economic and non-economic damages, the
State amount shall apply in lieu of the amount prescribed by
such section.

(3) JOINT AND SEVERAL LIABILITY.—In any health care liabil-
ity action brought in State or Federal court, a defendant shall
be liable only for the amount of non-economic damages attrib-
utable to such defendant in direct proportion to such defend-
ant’s share of fault or responsibility for the claimant’s actual
damages, as determined by the trier of fact. In all such cases,
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the liability of a defendant for non-economic damages shall be
several and not joint and a separate judgment shall be ren-
dered against each defendant for the amount allocated to such
defendant.

(b) TREATMENT OF PUNITIVE DAMAGES.—
(1) GENERAL RULE.—Punitive damages may, to the extent

permitted by applicable State law, be awarded in any health
care liability action for harm in any Federal or State court
against a defendant if the claimant establishes by clear and
convincing evidence that the harm suffered was the result of
conduct—

(A) specifically intended to cause harm; or
(B) conduct manifesting a conscious, flagrant indiffer-

ence to the rights or safety of others.
(2) APPLICABILITY.—This subsection shall apply to any health

care liability action brought in any Federal or State court on
any theory where punitive damages are sought. This sub-
section does not create a cause of action for punitive damages.

(3) LIMITATION ON PUNITIVE DAMAGES.—The total amount of
punitive damages that may be awarded to a claimant for losses
resulting from the injury which is the subject of a health care
liability action may not exceed the greater of—

(A) 2 times the amount of economic damages, or
(B) $250,000,

regardless of the number of parties against whom the action is
brought or the number of actions brought with respect to the
injury. This subsection does not preempt or supersede any
State or Federal law to the extent that such law would further
limit the award of punitive damages.

(4) BIFURCATION.—At the request of any party, the trier of
fact shall consider in a separate proceeding whether punitive
damages are to be awarded and the amount of such award. If
a separate proceeding is requested, evidence relevant only to
the claim of punitive damages, as determined by applicable
State law, shall be inadmissible in any proceeding to determine
whether actual damages are to be awarded.

(4) DRUGS AND DEVICES.—
(A) IN GENERAL.—

(i) PUNITIVE DAMAGES.—Punitive damages shall not
be awarded against a manufacturer or product seller
of a drug or medical device which caused the claim-
ant’s harm where—

(I) such drug or device was subject to premarket
approval by the Food and Drug Administration
with respect to the safety of the formulation or
performance of the aspect of such drug or device
which caused the claimant’s harm, or the ade-
quacy of the packaging or labeling of such drug or
device which caused the harm, and such drug, de-
vice, packaging, or labeling was approved by the
Food and Drug Administration; or

(II) the drug is generally recognized as safe and
effective pursuant to conditions established by the
Food and Drug Administration and applicable reg-
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ulations, including packaging and labeling regula-
tions.

(ii) APPLICATION.—Clause (i) shall not apply in any
case in which the defendant, before or after premarket
approval of a drug or device—

(I) intentionally and wrongfully withheld from
or misrepresented to the Food and Drug Adminis-
tration information concerning such drug or device
required to be submitted under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 301 et seq.) or
section 351 of the Public Health Service Act (42
U.S.C. 262) that is material and relevant to the
harm suffered by the claimant; or

(II) made an illegal payment to an official or
employee of the Food and Drug Administration for
the purpose of securing or maintaining approval of
such drug or device.

(B) PACKAGING.—In a health care liability action for
harm which is alleged to relate to the adequacy of the
packaging or labeling of a drug which is required to have
tamper-resistant packaging under regulations of the Sec-
retary of Health and Human Services (including labeling
regulations related to such packaging), the manufacturer
or product seller of the drug shall not be held liable for pu-
nitive damages unless such packaging or labeling is found
by the court by clear and convincing evidence to be sub-
stantially out of compliance with such regulations.

(c) PERIODIC PAYMENTS FOR FUTURE LOSSES.—
(1) GENERAL RULE.—In any health care liability action in

which the damages awarded for future economic and non-eco-
nomic loss exceeds $50,000, a person shall not be required to
pay such damages in a single, lump-sum payment, but shall be
permitted to make such payments periodically based on when
the damages are likely to occur, as such payments are deter-
mined by the court.

(2) FINALITY OF JUDGMENT.—The judgment of the court
awarding periodic payments under this subsection may not, in
the absence of fraud, be reopened at any time to contest,
amend, or modify the schedule or amount of the payments.

(3) LUMP-SUM SETTLEMENTS.—This subsection shall not be
construed to preclude a settlement providing for a single,
lump-sum payment.

(d) TREATMENT OF COLLATERAL SOURCE PAYMENTS.—
(1) INTRODUCTION INTO EVIDENCE.—In any health care liabil-

ity action, any defendant may introduce evidence of collateral
source payments. If any defendant elects to introduce such evi-
dence, the claimant may introduce evidence of any amount
paid or contributed or reasonably likely to be paid or contrib-
uted in the future by or on behalf of the claimant to secure the
right to such collateral source payments.

(2) NO SUBROGATION.—No provider of collateral source pay-
ments shall recover any amount against the claimant or re-
ceive any lien or credit against the claimant’s recovery or be
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equitably or legally subrogated to the right of the claimant in
a health care liability action.

(3) APPLICATION TO SETTLEMENTS.—This subsection shall
apply to an action that is settled as well as an action that is
resolved by a fact finder.

SEC. 413. ALTERNATIVE DISPUTE RESOLUTION.
Any ADR used to resolve a health care liability action or claim

shall contain provisions relating to statute of limitations, non-eco-
nomic damages, joint and several liability, punitive damages, col-
lateral source rule, and periodic payments which are consistent
with the provisions relating to such matters in this title.
SEC. 414. REPORTING ON FRAUD AND ABUSE ENFORCEMENT ACTIVI-

TIES.
The General Accounting Office shall—

(1) monitor—
(A) the compliance of the Department of Justice and all

United States Attorneys–with the guideline entitled ‘‘Guid-
ance on the Use of the False Claims Act in Civil Health
Care Matters’’ issued by the Department on June 3, 1998,
including any revisions to that guideline; and

(B) the compliance of the Office of the Inspector General
of the Department of Health and Human Services with the
protocols and guidelines entitled ‘‘National Project Proto-
cols—Best Practice Guidelines’’ issued by the Inspector
General on June 3, 1998, including any revisions to such
protocols and guidelines; and

(2) submit a report on such compliance to the Committee on
Commerce, the Committee on the Judiciary, and the Com-
mittee on Ways and Means of the House of Representatives
and the Committee on the Judiciary and the Committee on Fi-
nance of the Senate not later than February 1, 2000, and every
year thereafter for a period of 4 years ending February 1, 2003.

2. AN AMENDMENT TO BE OFFERED BY REPRESENTATIVE GOSS OF
FLORIDA, OR REPRESENTATIVE COBURN OF OKLAHOMA, OR A DES-
IGNEE, DEBATABLE FOR 60 MINUTES

Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Health Care
Quality and Choice Act of 1999’’.

(b) TABLE OF CONTENTS.—The table of contents of this Act is as
follows:
Sec. 1. Short title; table of contents.

TITLE I— AMENDMENTS TO THE PUBLIC HEALTH SERVICE ACT
Sec. 101. Application to group health plans and group health insurance coverage.
Sec. 102. Application to individual health insurance coverage.
Sec. 103. Improving managed care.

‘‘TITLE XXVIII—IMPROVING MANAGED CARE

‘‘Subtitle A—Grievance and Appeals
‘‘Sec. 2801. Utilization review activities.
‘‘Sec. 2802. Internal appeals procedures.
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‘‘Sec. 2803. External appeals procedures.
‘‘Sec. 2804. Establishment of a grievance process.

‘‘Subtitle B—Access to Care
‘‘Sec. 2811. Consumer choice option.
‘‘Sec. 2812. Choice of health care professional.
‘‘Sec. 2813. Access to emergency care.
‘‘Sec. 2814. Access to specialty care.
‘‘Sec. 2815. Access to obstetrical and gynecological care.
‘‘Sec. 2816. Access to pediatric care.
‘‘Sec. 2817. Continuity of care.
‘‘Sec. 2818. Network adequacy.
‘‘Sec. 2819. Access to experimental or investigational prescription drugs.
‘‘Sec. 2820. Coverage for individuals participating in approved cancer clinical

trials.

‘‘Subtitle C—Access to Information
‘‘Sec. 2821. Patient access to information.

‘‘Subtitle D—Protecting the Doctor-Patient Relationship
‘‘Sec. 2831. Prohibition of interference with certain medical communications.
‘‘Sec. 2832. Prohibition of discrimination against providers based on licensure.
‘‘Sec. 2833. Prohibition against improper incentive arrangements.
‘‘Sec. 2834. Payment of clean claims.

‘‘Subtitle E—Definitions
‘‘Sec. 2841. Definitions.
‘‘Sec. 2842. Rule of construction.
‘‘Sec. 2843. Exclusions.
‘‘Sec. 2844. Coverage of limited scope plans.
‘‘Sec. 2845. Regulations.
‘‘Sec. 2846. Limitation on application of provisions relating to group health

plans..

TITLE II—AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

Sec. 201. Application of patient protection standards to group health plans and
group health insurance coverage under the Employee Retirement In-
come Security Act of 1974.

Sec. 202. Improving managed care.

‘‘PART 8—IMPROVING MANAGED CARE

‘‘SUBPART A—GRIEVANCE AND APPEALS

‘‘Sec. 801. Utilization review activities.
‘‘Sec. 802. Internal appeals procedures.
‘‘Sec. 803. External appeals procedures.
‘‘Sec. 804. Establishment of a grievance process.

‘‘SUBPART B—ACCESS TO CARE

‘‘Sec. 812. Choice of health care professional.
‘‘Sec. 813. Access to emergency care.
‘‘Sec. 814. Access to specialty care.
‘‘Sec. 815. Access to obstetrical and gynecological care.
‘‘Sec. 816. Access to pediatric care.
‘‘Sec. 817. Continuity of care.
‘‘Sec. 818. Network adequacy.
‘‘Sec. 819. Access to experimental or investigational prescription drugs.
‘‘Sec. 820. Coverage for individuals participating in approved cancer clinical

trials.

‘‘SUBPART C—ACCESS TO INFORMATION

‘‘Sec. 821. Patient access to information.

‘‘SUBPART D—PROTECTING THE DOCTOR-PATIENT RELATIONSHIP

‘‘Sec. 831. Prohibition of interference with certain medical communications.
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‘‘Sec. 832. Prohibition of discrimination against providers based on licensure.
‘‘Sec. 833. Prohibition against improper incentive arrangements.
‘‘Sec. 834. Payment of clean claims.

‘‘SUBPART E—DEFINITIONS

‘‘Sec. 841. Definitions.
‘‘Sec. 842. Rule of construction.
‘‘Sec. 843. Exclusions.
‘‘Sec. 844. Coverage of limited scope plans.
‘‘Sec. 845. Regulations.

Sec. 203. Availability of court remedies.
Sec. 204. Availability of binding arbitration.

TITLE III— AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1986
Sec. 301. Application to group health plans under the Internal Revenue Code of

1986.
Sec. 302. Improving managed care.

‘‘CHAPTER 101—IMPROVING MANAGED CARE

‘‘SUBCHAPTER A—GRIEVANCE AND APPEALS.
‘‘Sec. 9901. Utilization review activities.
‘‘Sec. 9902. Internal appeals procedures.
‘‘Sec. 9903. External appeals procedures.
‘‘Sec. 9904. Establishment of a grievance process.

‘‘SUBCHAPTER B—ACCESS TO CARE

‘‘Sec. 9912. Choice of health care professional.
‘‘Sec. 9913. Access to emergency care.
‘‘Sec. 9914. Access to specialty care.
‘‘Sec. 9915. Access to obstetrical and gynecological care.
‘‘Sec. 9916. Access to pediatric care.
‘‘Sec. 9917. Continuity of care.
‘‘Sec. 9918. Network adequacy.
‘‘Sec. 9919. Access to experimental or investigational prescription drugs.
‘‘Sec. 9920. Coverage for individuals participating in approved cancer clinical

trials.

‘‘SUBCHAPTER C—ACCESS TO INFORMATION

‘‘Sec. 9921. Patient access to information.

‘‘SUBCHAPTER D—PROTECTING THE DOCTOR-PATIENT RELATIONSHIP

‘‘Sec. 9931. Prohibition of interference with certain medical communications.
‘‘Sec. 9932. Prohibition of discrimination against providers based on licensure.
‘‘Sec. 9933. Prohibition against improper incentive arrangements.
‘‘Sec. 9934. Payment of clean claims.

‘‘SUBCHAPTER E—DEFINITIONS

‘‘Sec. 9941. Definitions.
‘‘Sec. 9942. Exclusions.
‘‘Sec. 9943. Coverage of limited scope plans.
‘‘Sec. 9944. Regulations.

TITLE IV—EFFECTIVE DATES; COORDINATION IN IMPLEMENTATION
Sec. 401. Effective dates.
Sec. 402. Coordination in implementation.

TITLE V—OTHER PROVISIONS

Subtitle A—Protection of Information
Sec. 501. Protection for certain information.

Subtitle B—Other Matters
Sec. 511. Health care paperwork simplification.
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TITLE I— AMENDMENTS TO THE
PUBLIC HEALTH SERVICE ACT

SEC. 101. APPLICATION TO GROUP HEALTH PLANS AND GROUP
HEALTH INSURANCE COVERAGE.

(a) IN GENERAL.—Subpart 2 of part A of title XXVII of the Public
Health Service Act is amended by adding at the end the following
new section:
‘‘SEC. 2707. PATIENT PROTECTION STANDARDS.

‘‘(a) IN GENERAL.—Each group health plan shall comply with pa-
tient protection requirements under title XXVIII, and each health
insurance issuer shall comply with patient protection requirements
under such title with respect to group health insurance coverage it
offers, and such requirements shall be deemed to be incorporated
into this subsection.

‘‘(b) NOTICE.—A group health plan shall comply with the notice
requirement under section 711(d) of the Employee Retirement In-
come Security Act of 1974 (as in effect on the date of the enactment
of the Health Care Quality and Choice Act of 1999) with respect
to the requirements referred to in subsection (a) and a health in-
surance issuer shall comply with such notice requirement as if such
section applied to such issuer and such issuer were a group health
plan.’’.

(b) CONFORMING AMENDMENT.—Section 2721(b)(2)(A) of such Act
(42 U.S.C. 300gg–21(b)(2)(A)) is amended by inserting ‘‘(other than
section 2707)’’ after ‘‘requirements of such subparts’’.
SEC. 102. APPLICATION TO INDIVIDUAL HEALTH INSURANCE COV-

ERAGE.
Part B of title XXVII of the Public Health Service Act is amended

by inserting after section 2752 the following new section:
‘‘SEC. 2753. PATIENT PROTECTION STANDARDS.

‘‘(a) IN GENERAL.—Each health insurance issuer shall comply
with patient protection requirements under title XXVIII with re-
spect to individual health insurance coverage it offers, and such re-
quirements shall be deemed to be incorporated into this subsection.

‘‘(b) NOTICE.—A health insurance issuer under this part shall
comply with the notice requirement under section 711(d) of the
Employee Retirement Income Security Act of 1974 with respect to
the requirements of such title as if such section applied to such
issuer and such issuer were a group health plan.’’.
SEC. 103. IMPROVING MANAGED CARE.

The Public Health Service Act is amended by adding at the end
the following new title:
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‘‘TITLE XXVIII—IMPROVING MANAGED
CARE

‘‘Subtitle A—Grievance and Appeals

‘‘SEC. 2801. UTILIZATION REVIEW ACTIVITIES.
‘‘(a) COMPLIANCE WITH REQUIREMENTS.—

‘‘(1) IN GENERAL.—A group health plan, and a health insur-
ance issuer that provides health insurance coverage, shall con-
duct utilization review activities in connection with the provi-
sion of benefits under such plan or coverage only in accordance
with a utilization review program that meets the requirements
of this section.

‘‘(2) USE OF OUTSIDE AGENTS.—Nothing in this section shall
be construed as preventing a group health plan or health in-
surance issuer from arranging through a contract or otherwise
for persons or entities to conduct utilization review activities
on behalf of the plan or issuer, so long as such activities are
conducted in accordance with a utilization review program that
meets the requirements of this section.

‘‘(3) UTILIZATION REVIEW DEFINED.—For purposes of this sec-
tion, the terms ‘utilization review’ and ‘utilization review ac-
tivities’ mean procedures used to monitor or evaluate the use
or coverage, clinical necessity, appropriateness, efficacy, or effi-
ciency of health care services, procedures or settings, and in-
cludes prospective review, concurrent review, second opinions,
case management, discharge planning, or retrospective review.

‘‘(b) WRITTEN POLICIES AND CRITERIA.—
‘‘(1) WRITTEN POLICIES.—A utilization review program shall

be conducted consistent with written policies and procedures
that govern all aspects of the program.

‘‘(2) USE OF WRITTEN CRITERIA.—
‘‘(A) IN GENERAL.—Such a program shall utilize written

clinical review criteria developed with input from a range
of appropriate practicing physicians, as determined by the
plan, pursuant to the program. Such criteria shall include
written clinical review criteria that are based on valid clin-
ical evidence where available and that are directed specifi-
cally at meeting the needs of at-risk populations and cov-
ered individuals with chronic conditions or severe ill-
nesses, including gender-specific criteria and pediatric-spe-
cific criteria where available and appropriate.

‘‘(B) CONTINUING USE OF STANDARDS IN RETROSPECTIVE
REVIEW.—If a health care service has been specifically pre-
authorized or approved for an enrollee under such a pro-
gram, the program shall not, pursuant to retrospective re-
view, revise or modify the specific standards, criteria, or
procedures used for the utilization review for procedures,
treatment, and services delivered to the enrollee during
the same course of treatment.

‘‘(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—Such a
program shall provide for periodic evaluation at reasonable
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intervals of the clinical appropriateness of a sample of de-
nials of claims for benefits.

‘‘(c) CONDUCT OF PROGRAM ACTIVITIES.—
‘‘(1) ADMINISTRATION BY HEALTH CARE PROFESSIONALS.—A

utilization review program shall be administered by appro-
priate physician specialists who shall be selected by the plan
or issuer and who shall oversee review decisions.

‘‘(2) USE OF QUALIFIED, INDEPENDENT PERSONNEL.—
‘‘(A) IN GENERAL.—A utilization review program shall

provide for the conduct of utilization review activities only
through personnel who are qualified and have received ap-
propriate training in the conduct of such activities under
the program.

‘‘(B) PROHIBITION OF CONTINGENT COMPENSATION AR-
RANGEMENTS.—Such a program shall not, with respect to
utilization review activities, permit or provide compensa-
tion or anything of value to its employees, agents, or con-
tractors in a manner that encourages denials of claims for
benefits. This subparagraph shall not preclude any capita-
tion arrangements between plans and providers.

‘‘(C) PROHIBITION OF CONFLICTS.—Such a program shall
not permit a health care professional who is providing
health care services to an individual to perform utilization
review activities in connection with the health care serv-
ices being provided to the individual.

‘‘(3) ACCESSIBILITY OF REVIEW.—Such a program shall pro-
vide that appropriate personnel performing utilization review
activities under the program, including the utilization review
administrator, are reasonably accessible by toll-free telephone
during normal business hours to discuss patient care and allow
response to telephone requests, and that appropriate provision
is made to receive and respond promptly to calls received dur-
ing other hours.

‘‘(4) LIMITS ON FREQUENCY.—Such a program shall not pro-
vide for the performance of utilization review activities with re-
spect to a class of services furnished to an individual more fre-
quently than is reasonably required to assess whether the
services under review are medically necessary or appropriate.

‘‘(d) DEADLINE FOR DETERMINATIONS.—
‘‘(1) PRIOR AUTHORIZATION SERVICES.—

‘‘(A) IN GENERAL.—Except as provided in paragraph (2),
in the case of a utilization review activity involving the
prior authorization of health care items and services for an
individual, the utilization review program shall make a de-
termination concerning such authorization, and provide
notice of the determination to the individual or the individ-
ual’s designee and the individual’s health care provider by
telephone and in printed or electronic form, no later than
the deadline specified in subparagraph (B). The provider
involved shall provide timely access to information rel-
evant to the matter of the review decision.

‘‘(B) DEADLINE.—
‘‘(i) IN GENERAL.—Subject to clauses (ii) and (iii), the

deadline specified in this subparagraph is 14 days
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after the earliest date as of which the request for prior
authorization has been received and all necessary in-
formation has been provided.

‘‘(ii) EXTENSION PERMITTED WHERE NOTICE OF ADDI-
TIONAL INFORMATION REQUIRED.—If a utilization re-
view program—

‘‘(I) receives a request for a prior authorization,
‘‘(II) determines that additional information is

necessary to complete the review and make the
determination on the request,

‘‘(III) notifies the requester, not later than 5
business days after the date of receiving the re-
quest, of the need for such specified additional in-
formation, and

‘‘(IV) requires the requester to submit specified
information not later than 2 business days after
notification,

the deadline specified in this subparagraph is 14 days
after the date the program receives the specified addi-
tional information, but in no case later than 28 days
after the date of receipt of the request for the prior au-
thorization. This clause shall not apply if the deadline
is specified in clause (iii).

‘‘(iii) EXPEDITED CASES.—In the case of a situation
described in section 102(c)(1)(A), the deadline specified
in this subparagraph is 48 hours after the time of the
request for prior authorization.

‘‘(2) ONGOING CARE.—
‘‘(A) CONCURRENT REVIEW.—

‘‘(i) IN GENERAL.—Subject to subparagraph (B), in
the case of a concurrent review of ongoing care (in-
cluding hospitalization), which results in a termi-
nation or reduction of such care, the plan must pro-
vide by telephone and in printed or electronic form no-
tice of the concurrent review determination to the in-
dividual or the individual’s designee and the individ-
ual’s health care provider as soon as possible in ac-
cordance with the medical exigencies of the case, with
sufficient time prior to the termination or reduction to
allow for an appeal under section 102(c)(1)(A) to be
completed before the termination or reduction takes
effect.

‘‘(ii) CONTENTS OF NOTICE.—Such notice shall in-
clude, with respect to ongoing health care items and
services, the number of ongoing services approved, the
new total of approved services, the date of onset of
services, and the next review date, if any, as well as
a statement of the individual’s rights to further ap-
peal.

‘‘(B) EXCEPTION.—Subparagraph (A) shall not be inter-
preted as requiring plans or issuers to provide coverage of
care that would exceed the coverage limitations for such
care.
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‘‘(3) PREVIOUSLY PROVIDED SERVICES.—In the case of a utili-
zation review activity involving retrospective review of health
care services previously provided for an individual, the utiliza-
tion review program shall make a determination concerning
such services, and provide notice of the determination to the
individual or the individual’s designee and the individual’s
health care provider by telephone and in printed or electronic
form, within 30 days of the date of receipt of information that
is reasonably necessary to make such determination, but in no
case later than 60 days after the date of receipt of the claim
for benefits.

‘‘(4) FAILURE TO MEET DEADLINE.—In a case in which a group
health plan or health insurance issuer fails to make a deter-
mination on a claim for benefit under paragraph (1), (2)(A), or
(3) by the applicable deadline established under the respective
paragraph, the failure shall be treated under this subtitle as
a denial of the claim as of the date of the deadline.

‘‘(5) REFERENCE TO SPECIAL RULES FOR EMERGENCY SERVICES,
MAINTENANCE CARE, POST-STABILIZATION CARE, AND EMERGENCY
AMBULANCE SERVICES.—For waiver of prior authorization re-
quirements in certain cases involving emergency services,
maintenance care and post-stabilization care, and emergency
ambulance services, see subsections (a)(1), (b), and (c)(1) of sec-
tion 113, respectively.

‘‘(e) NOTICE OF DENIALS OF CLAIMS FOR BENEFITS.—
‘‘(1) IN GENERAL.—Notice of a denial of claims for benefits

under a utilization review program shall be provided in printed
or electronic form and written in a manner calculated to be un-
derstood by the participant, beneficiary, or enrollee and shall
include—

‘‘(A) the reasons for the denial (including the clinical ra-
tionale);

‘‘(B) instructions on how to initiate an appeal under sec-
tion 102; and

‘‘(C) notice of the availability, upon request of the indi-
vidual (or the individual’s designee) of the clinical review
criteria relied upon to make such denial.

‘‘(2) SPECIFICATION OF ANY ADDITIONAL INFORMATION.—Such
a notice shall also specify what (if any) additional necessary in-
formation must be provided to, or obtained by, the person mak-
ing the denial in order to make a decision on such an appeal.

‘‘(f) CLAIM FOR BENEFITS AND DENIAL OF CLAIM FOR BENEFITS
DEFINED.—For purposes of this subtitle:

‘‘(1) CLAIM FOR BENEFITS.—The term ‘claim for benefits’
means any request for coverage (including authorization of cov-
erage), or for payment in whole or in part, for an item or serv-
ice under a group health plan or health insurance coverage.

‘‘(2) DENIAL OF CLAIM FOR BENEFITS.—The term ‘denial’
means, with respect to a claim for benefits, a denial, or a fail-
ure to act on a timely basis upon, in whole or in part, the claim
for benefits and includes a failure to provide or pay for benefits
(including items and services) required to be provided or paid
for under this title.
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‘‘SEC. 2802. INTERNAL APPEALS PROCEDURES.
‘‘(a) RIGHT OF REVIEW.—

‘‘(1) IN GENERAL.—Each group health plan, and each health
insurance issuer offering health insurance coverage—

‘‘(A) shall provide adequate notice in written or elec-
tronic form to any participant or beneficiary under such
plan, or enrollee under such coverage, whose claim for ben-
efits under the plan or coverage has been denied ‘‘(within
the meaning of section 2801(f)(2)), setting forth the specific
reasons for such denial of claim for benefits and rights to
any further review or appeal, written in layman’s terms to
be understood by the participant, beneficiary, or enrollee;
and

‘‘(B) shall afford such a participant, beneficiary, or en-
rollee (and any provider or other person acting on behalf
of such an individual with the individual’s consent or with-
out such consent if the individual is medically unable to
provide such consent) who is dissatisfied with such a de-
nial of claim for benefits a reasonable opportunity of not
less than 180 days to request and obtain a full and fair re-
view by a named fiduciary (with respect to such plan) or
named appropriate individual (with respect to such cov-
erage) of the decision denying the claim.

‘‘(2) TREATMENT OF ORAL REQUESTS.—The request for review
under paragraph (1)(B) may be made orally, but, in the case
of an oral request, shall be followed by a request in written or
electronic form.

‘‘(b) INTERNAL REVIEW PROCESS.—
‘‘(1) CONDUCT OF REVIEW.—

‘‘(A) IN GENERAL.—A review of a denial of claim under
this section shall be made by an individual (who shall be
a physician in a case involving medical judgment) who has
been selected by the plan or issuer and who did not make
the initial denial in the internally appealable decision, ex-
cept that in the case of limited scope coverage (as defined
in subparagraph (B)) an appropriate specialist shall review
the decision.

‘‘(B) LIMITED SCOPE COVERAGE DEFINED.—For purposes
of subparagraph (A), the term ‘limited scope coverage’
means a group health plan or health insurance coverage
the only benefits under which are for benefits described in
section 2791(c)(2)(A) of the Public Health Service Act (42
U.S.C. 300gg–91(c)(2)).

‘‘(2) TIME LIMITS FOR INTERNAL REVIEWS.—
‘‘(A) IN GENERAL.—Having received such a request for re-

view of a denial of claim, the plan or issuer shall, in ac-
cordance with the medical exigencies of the case but not
later than the deadline specified in subparagraph (B), com-
plete the review on the denial and transmit to the partici-
pant, beneficiary, enrollee, or other person involved a deci-
sion that affirms, reverses, or modifies the denial. If the
decision does not reverse the denial, the plan or issuer
shall transmit, in printed or electronic form, a notice that
sets forth the grounds for such decision and that includes
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a description of rights to any further appeal. Such decision
shall be treated as the final decision of the plan. Failure
to issue such a decision by such deadline shall be treated
as a final decision affirming the denial of claim.

‘‘(B) DEADLINE.—
‘‘(i) IN GENERAL.—Subject to clauses (ii) and (iii), the

deadline specified in this subparagraph is 14 days
after the earliest date as of which the request for prior
authorization has been received and all necessary in-
formation has been provided. The provider involved
shall provide timely access to information relevant to
the matter of the review decision.

‘‘(ii) EXTENSION PERMITTED WHERE NOTICE OF ADDI-
TIONAL INFORMATION REQUIRED.—If a group health
plan or health insurance issuer—

‘‘(I) receives a request for internal review,
‘‘(II) determines that additional information is

necessary to complete the review and make the
determination on the request,

‘‘(III) notifies the requester, not later than 5
business days after the date of receiving the re-
quest, of the need for such specified additional in-
formation, and

‘‘(IV) requires the requester to submit specified
information not later than 48 hours after notifica-
tion,

the deadline specified in this subparagraph is 14 days
after the date the plan or issuer receives the specified
additional information, but in no case later than 28
days after the date of receipt of the request for the in-
ternal review. This clause shall not apply if the dead-
line is specified in clause (iii).

‘‘(iii) EXPEDITED CASES.—In the case of a situation
described in subsection (c)(1)(A), the deadline specified
in this subparagraph is 48 hours after the time of re-
quest for review

‘‘(c) EXPEDITED REVIEW PROCESS.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer, shall establish procedures in writing for the expe-
dited consideration of requests for review under subsection (b)
in situations—

‘‘(A) in which, as determined by the plan or issuer or as
certified in writing by a treating physician, the application
of the normal timeframe for making the determination
could seriously jeopardize the life or health of the partici-
pant, beneficiary, or enrollee or such individual’s ability to
regain maximum function; or

‘‘(B) described in section 2801(d)(2) (relating to requests
for continuation of ongoing care which would otherwise be
reduced or terminated).

‘‘(2) PROCESS.—Under such procedures—
‘‘(A) the request for expedited review may be submitted

orally or in writing by an individual or provider who is
otherwise entitled to request the review;
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‘‘(B) all necessary information, including the plan’s or
issuer’s decision, shall be transmitted between the plan or
issuer and the requester by telephone, facsimile, or other
similarly expeditious available method; and

‘‘(C) the plan or issuer shall expedite the review in the
case of any of the situations described in subparagraph (A)
or (B) of paragraph (1).

‘‘(3) DEADLINE FOR DECISION.—The decision on the expedited
review must be made and communicated to the parties as soon
as possible in accordance with the medical exigencies of the
case, and in no event later than 48 hours after the time of re-
ceipt of the request for expedited review, except that in a case
described in paragraph (1)(B), the decision must be made be-
fore the end of the approved period of care.

‘‘(d) WAIVER OF PROCESS.—A plan or issuer may waive its rights
for an internal review under subsection (b). In such case the partic-
ipant, beneficiary, or enrollee involved (and any designee or pro-
vider involved) shall be relieved of any obligation to complete the
review involved and may, at the option of such participant, bene-
ficiary, enrollee, designee, or provider, proceed directly to seek fur-
ther appeal through any applicable external appeals process.
‘‘SEC. 2803. EXTERNAL APPEALS PROCEDURES.

‘‘(a) RIGHT TO EXTERNAL APPEAL.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer offering health insurance coverage, shall provide
for an external appeals process that meets the requirements of
this section in the case of an externally appealable decision de-
scribed in paragraph (2), for which a timely appeal is made
(within a reasonable period not to exceed 365 days) either by
the plan or issuer or by the participant, beneficiary, or enrollee
(and any provider or other person acting on behalf of such an
individual with the individual’s consent or without such con-
sent if such an individual is medically unable to provide such
consent).

‘‘(2) EXTERNALLY APPEALABLE DECISION DEFINED.—
‘‘(A) IN GENERAL.—For purposes of this section, the term

‘externally appealable decision’ means a denial of claim for
benefits (as defined in section 2801(f)(2)), if—

‘‘(i) the item or service involved is covered under the
plan or coverage,

‘‘(ii) the amount involved exceeds $100, increased or
decreased, for each calendar year that ends after De-
cember 31, 2001, by the same percentage as the per-
centage by which the medical care expenditure cat-
egory of the Consumer Price Index for All Urban Con-
sumers (United States city average), published by the
Bureau of Labor Statistics, for September of the pre-
ceding calendar year has increased or decreased from
such index for September 2000, and

‘‘(iii) the requirements of subparagraph (B) are met
with respect to such denial.

Such term also includes a failure to meet an applicable
deadline for internal review under section 2802 or such
standards as are established pursuant to section 2818.
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‘‘(B) REQUIREMENTS.—For purposes of subparagraph
(A)(iii), the requirements of this subparagraph are met
with respect to a denial of a claim for benefits if—

‘‘(i) the denial is based in whole or in part on a deci-
sion that the item or service is not medically necessary
or appropriate or is investigational or experimental, or

‘‘(ii) in such denial, the decision as to whether an
item or service is covered involves a medical judgment.

‘‘(C) EXCLUSIONS.—The term ‘externally appealable deci-
sion’ does not include—

‘‘(i) specific exclusions or express limitations on the
amount, duration, or scope of coverage; or

‘‘(ii) a decision regarding eligibility for any benefits.
‘‘(3) EXHAUSTION OF INTERNAL REVIEW PROCESS.—Except as

provided under section 2802(d), a plan or issuer may condition
the use of an external appeal process in the case of an exter-
nally appealable decision upon a final decision in an internal
review under section 2802, but only if the decision is made in
a timely basis consistent with the deadlines provided under
this subtitle.

‘‘(4) FILING FEE REQUIREMENT.—
‘‘(A) IN GENERAL.—A plan or issuer may condition the

use of an external appeal process upon payment in ad-
vance to the plan or issuer of a $25 filing fee.

‘‘(B) REFUNDING FEE IN CASE OF SUCCESSFUL APPEALS.—
The plan or issuer shall refund payment of the filing fee
under this paragraph if the recommendation of the exter-
nal appeal entity is to reverse the denial of a claim for
benefits which is the subject of the appeal.

‘‘(b) GENERAL ELEMENTS OF EXTERNAL APPEALS PROCESS.—
‘‘(1) USE OF QUALIFIED EXTERNAL APPEAL ENTITY.—

‘‘(A) IN GENERAL.—The external appeal process under
this section of a plan or issuer shall be conducted between
the plan or issuer and one or more qualified external ap-
peal entities (as defined in subsection (c)). Nothing in this
subsection shall be construed as requiring that such proce-
dures provide for the selection for any plan of more than
one such entity.

‘‘(B) LIMITATION ON PLAN OR ISSUER SELECTION.—The
Secretary shall implement procedures to assure that the
selection process among qualified external appeal entities
will not create any incentives for external appeal entities
to make a decision in a biased manner.

‘‘(C) OTHER TERMS AND CONDITIONS.—The terms and
conditions of this paragraph shall be consistent with the
standards the Secretary shall establish to assure there is
no real or apparent conflict of interest in the conduct of ex-
ternal appeal activities. All costs of the process (except
those incurred by the participant, beneficiary, enrollee, or
treating professional in support of the appeal) shall be
paid by the plan or issuer, and not by the participant, ben-
eficiary, or enrollee. The previous sentence shall not be
construed as applying to the imposition of a filing fee
under subsection (a)(4).
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‘‘(2) ELEMENTS OF PROCESS.—An external appeal process
shall be conducted consistent with standards established by
the Secretary that include at least the following:

‘‘(A) FAIR AND DE NOVO DETERMINATION.—The process
shall provide for a fair, de novo determination described in
subparagraph (B) based on evidence described in subpara-
graphs (C) and (D).

‘‘(B) STANDARD OF REVIEW.—An external appeal entity
shall determine whether the plan’s or issuer’s decision is
appropriate for the medical condition of the patient in-
volved (as determined by the entity) taking into account as
of the time of the entity’s determination the patient’s med-
ical condition and any relevant and reliable evidence the
entity obtains under subparagraphs (C) and (D). If the en-
tity determines the decision is appropriate for such condi-
tion, the entity shall affirm the decision and to the extent
that the entity determines the decision is not appropriate
for such condition, the entity shall reverse the decision.
Nothing in this subparagraph shall be construed as pro-
viding for coverage of items or services not provided or cov-
ered by the plan or issuer.

‘‘(C) REQUIRED CONSIDERATION OF CERTAIN MATTERS.—In
making such determination, the external appeal entity
shall consider, but not be bound by—

‘‘(i) any language in the plan or coverage document
relating to the definitions of the terms medical neces-
sity, medically necessary or appropriate, or experi-
mental, investigational, or related terms;

‘‘(ii) the decision made by the plan or issuer upon in-
ternal review under section 2802 and any guidelines
or standards used by the plan or issuer in reaching
such decision; and

‘‘(iii) the opinion of the individual’s treating physi-
cian or health care professional.

The entity also shall consider any personal health and
medical information supplied with respect to the indi-
vidual whose denial of claim for benefits has been ap-
pealed. The entity also shall consider the results of studies
that meet professionally recognized standards of validity
and replicability or that have been published in peer-re-
viewed journals.

‘‘(D) ADDITIONAL EVIDENCE.—Such entity may also take
into consideration but not be limited to the following evi-
dence (to the extent available):

‘‘(i) The results of professional consensus con-
ferences.

‘‘(ii) Practice and treatment policies.
‘‘(iii) Community standard of care.
‘‘(iv) Generally accepted principles of professional

medical practice consistent with the best practice of
medicine.

‘‘(v) To the extent that the entity determines it to be
free of any conflict of interest, the opinions of individ-
uals who are qualified as experts in one or more fields
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of health care which are directly related to the matters
under appeal.

‘‘(vi) To the extent that the entity determines it to
be free of any conflict of interest, the results of peer
reviews conducted by the plan or issuer involved.

‘‘(E) DETERMINATION CONCERNING EXTERNALLY APPEAL-
ABLE DECISIONS.—

‘‘(i) IN GENERAL.—A qualified external appeal entity
shall determine—

‘‘(I) whether a denial of claim for benefits is an
externally appealable decision (within the mean-
ing of subsection (a)(2));

‘‘(II) whether an externally appealable decision
involves an expedited appeal;

‘‘(III) for purposes of initiating an external re-
view, whether the internal review process has
been completed; and

‘‘(IV) whether the item or services is covered
under the plan or coverage.

‘‘(ii) CONSTRUCTION.—Nothing in a determination by
a qualified external appeal entity under this section
shall be construed as authorizing, or providing for,
coverage of items and services for which benefits are
not provided under the plan or coverage.

‘‘(F) OPPORTUNITY TO SUBMIT EVIDENCE.—Each party to
an externally appealable decision may submit evidence re-
lated to the issues in dispute.

‘‘(G) PROVISION OF INFORMATION.—The plan or issuer in-
volved shall provide to the external appeal entity timely
access to information and to provisions of the plan or
health insurance coverage relating to the matter of the ex-
ternally appealable decision, as determined by the entity.
The provider involved shall provide to the external appeal
entity timely access to information relevant to the matter
of the externally appealable decision, as determined by the
entity.

‘‘(H) TIMELY DECISIONS.—A determination by the exter-
nal appeal entity on the decision shall—

‘‘(i) be made orally or in written or electronic form
and, if it is made orally, shall be supplied to the par-
ties in written or electronic form as soon as possible;

‘‘(ii) be made in accordance with the medical exigen-
cies of the case involved, but in no event later than 21
days after the date (or, in the case of an expedited ap-
peal, 48 hours after the time) of requesting an exter-
nal appeal of the decision;

‘‘(iii) state, in layperson’s language, the scientific ra-
tionale for such determination as well as the basis for
such determination, including, if relevant, any basis in
the terms or conditions of the plan or coverage; and

‘‘(iv) inform the participant, beneficiary, or enrollee
of the individual’s rights (including any limitation on
such rights) to seek binding arbitration or further re-
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view by the courts (or other process) of the external
appeal determination.

‘‘(I) COMPLIANCE WITH DETERMINATION.—If the external
appeal entity determines that a denial of a claim for bene-
fits was not reasonable and reverses the denial, the plan
or issuer—

‘‘(i) shall (upon the receipt of the determination) au-
thorize the provision or payment for benefits in accord-
ance with such determination;

‘‘(ii) shall take such actions as may be necessary to
provide or pay for benefits (including items or services)
in a timely manner consistent with such determina-
tion; and

‘‘(iii) shall submit information to the entity docu-
menting compliance with the entity’s determination
and this subparagraph.

‘‘(J) CONSTRUCTION.—Nothing in this paragraph shall be
construed as providing for coverage of items and services
for which benefits are not provided under the plan or cov-
erage.

‘‘(c) QUALIFICATIONS OF EXTERNAL APPEAL ENTITIES.—
‘‘(1) IN GENERAL.—For purposes of this section, the term

‘qualified external appeal entity’ means, in relation to a plan
or issuer, an entity that is certified under paragraph (2) as
meeting the following requirements:

‘‘(A) The entity meets the independence requirements of
paragraph (3).

‘‘(B) The entity conducts external appeal activities
through at least three clinical peers who are practicing
physicians.

‘‘(C) The entity has sufficient medical, legal, and other
expertise and sufficient staffing to conduct external appeal
activities for the plan or issuer on a timely basis consistent
with subsection (b)(2)(G).

‘‘(2) INITIAL CERTIFICATION OF EXTERNAL APPEAL ENTITIES.—
‘‘(A) IN GENERAL.—In order to be treated as a qualified

external appeal entity with respect to a group health plan
or health insurance issuer operating in a State, the entity
must be certified (and, in accordance with subparagraph
(B), periodically recertified) as meeting such
requirements—

‘‘(i) by the applicable State authority (or under a
process recognized or approved by such authority); or

‘‘(ii) if the State has not established a certification
and recertification process for such entities, by the
Secretary, under a process recognized or approved by
the Secretary, or to the extent provided in subpara-
graph (C)(ii), by a qualified private standard-setting
organization (certified under such subparagraph), if
elected by the entity.

‘‘(B) RECERTIFICATION PROCESS.—The Secretary shall de-
velop standards for the recertification of external appeal
entities. Such standards shall include a review of—

‘‘(i) the number of cases reviewed;
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‘‘(ii) a summary of the disposition of those cases;
‘‘(iii) the length of time in making determinations on

those cases;
‘‘(iv) updated information of what was required to be

submitted as a condition of certification for the entity’s
performance of external appeal activities; and

‘‘(v) information necessary to assure that the entity
meets the independence requirements (described in
paragraph (3)) with respect to plans and issuers for
which it conducts external review activities.

‘‘(C) CERTIFICATION OF QUALIFIED PRIVATE STANDARD-
SETTING ORGANIZATIONS.—For purposes of subparagraph
(A)(ii), the Secretary may provide for a process for certifi-
cation (and periodic recertification) of qualified private
standard-setting organizations which provide for certifi-
cation of external appeal entities. Such an organization
shall only be certified if the organization does not certify
an external appeal entity unless it meets standards as
least as stringent as the standards required for certifi-
cation of such an entity by the Secretary under subpara-
graph (A)(ii).

‘‘(3) INDEPENDENCE REQUIREMENTS.—
‘‘(A) IN GENERAL.—A clinical peer or other entity meets

the independence requirements of this paragraph if—
‘‘(i) the peer or entity is not affiliated with any re-

lated party;
‘‘(ii) any compensation received by such peer or enti-

ty in connection with the external review is reasonable
and not contingent on any decision rendered by the
peer or entity;

‘‘(iii) the plan and the issuer (if any) have no re-
course against the peer or entity in connection with
the external review; and

‘‘(iv) the peer or entity does not otherwise have a
conflict of interest with a related party.

‘‘(B) RELATED PARTY.—For purposes of this paragraph,
the term ‘related party’ means—

‘‘(i) with respect to—
‘‘(I) a group health plan or health insurance cov-

erage offered in connection with such a plan, the
plan or the health insurance issuer offering such
coverage, or

‘‘(II) individual health insurance coverage, the
health insurance issuer offering such coverage,

or any plan sponsor, fiduciary, officer, director, or
management employee of such plan or issuer;

‘‘(ii) the health care professional that provided the
health care involved in the coverage decision;

‘‘(iii) the institution at which the health care in-
volved in the coverage decision is provided; or

‘‘(iv) the manufacturer of any drug or other item
that was included in the health care involved in the
coverage decision.
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‘‘(C) AFFILIATED.—For purposes of this paragraph, the
term ‘affiliated’ means, in connection with any peer or en-
tity, having a familial, financial, or fiduciary relationship
with such peer or entity.

‘‘(4) LIMITATION ON LIABILITY OF REVIEWERS.—No qualified
external appeal entity having a contract with a plan or issuer
under this part and no person who is employed by any such
entity or who furnishes professional services to such entity,
shall be held by reason of the performance of any duty, func-
tion, or activity required or authorized pursuant to this section,
to have violated any criminal law, or to be civilly liable under
any law of the United States or of any State (or political sub-
division thereof) if due care was exercised in the performance
of such duty, function, or activity and there was no actual mal-
ice or gross misconduct in the performance of such duty, func-
tion, or activity.

‘‘(d) EXTERNAL APPEAL DETERMINATION BINDING ON PLAN.—
‘‘(1) IN GENERAL.—The determination by an external appeal

entity shall be binding on the plan (and issuer, if any) involved
in the determination.

‘‘(2) PROTECTION OF LEGAL RIGHTS.—Nothing in this subtitle
shall be construed as removing any legal rights of participants,
beneficiaries, enrollees, and others under State or Federal law,
including the right to file judicial actions to enforce rights.

‘‘(e) PENALTIES AGAINST AUTHORIZED OFFICIALS FOR REFUSING TO
AUTHORIZE THE DETERMINATION OF AN EXTERNAL APPEAL ENTI-
TY.—

‘‘(1) MONETARY PENALTIES.—In any case in which the deter-
mination of an external appeal entity is not followed in a time-
ly fashion by a group health plan, or by a health insurance
issuer offering health insurance coverage, any named fiduciary
who, acting in the capacity of authorizing the benefit, causes
such refusal may, in the discretion in a court of competent ju-
risdiction, be liable to an aggrieved participant, beneficiary, or
enrollee for a civil penalty in an amount of up to $1,000 a day
from the date on which the determination was transmitted to
the plan or issuer by the external appeal entity until the date
the refusal to provide the benefit is corrected.

‘‘(2) CEASE AND DESIST ORDER AND ORDER OF ATTORNEY’S
FEES.—In any action described in paragraph (1) brought by a
participant, beneficiary, or enrollee with respect to a group
health plan, or a health insurance issuer offering health insur-
ance coverage, in which a plaintiff alleges that a person re-
ferred to in such paragraph has taken an action resulting in
a refusal of a benefit determined by an external appeal entity
in violation of such terms of the plan, coverage, or this subtitle,
or has failed to take an action for which such person is respon-
sible under the plan, coverage, or this title and which is nec-
essary under the plan or coverage for authorizing a benefit, the
court shall cause to be served on the defendant an order re-
quiring the defendant—

‘‘(A) to cease and desist from the alleged action or failure
to act; and
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‘‘(B) to pay to the plaintiff a reasonable attorney’s fee
and other reasonable costs relating to the prosecution of
the action on the charges on which the plaintiff prevails.

‘‘(f) PROTECTION OF LEGAL RIGHTS.—Nothing in this subtitle
shall be construed as removing or limiting any legal rights of par-
ticipants, beneficiaries, enrollees, and others under State or Fed-
eral law (including section 502 of the Employee Retirement Income
Security Act of 1974), including the right to file judicial actions to
enforce rights.
‘‘SEC. 2804. ESTABLISHMENT OF A GRIEVANCE PROCESS.

‘‘(a) ESTABLISHMENT OF GRIEVANCE SYSTEM.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer in connection with the provision of health insur-
ance coverage, shall establish and maintain a system to pro-
vide for the presentation and resolution of oral and written
grievances brought by individuals who are participants, bene-
ficiaries, or enrollees, or health care providers or other individ-
uals acting on behalf of an individual and with the individual’s
consent or without such consent if the individual is medically
unable to provide such consent, regarding any aspect of the
plan’s or issuer’s services.

‘‘(2) GRIEVANCE DEFINED.—In this section, the term ‘griev-
ance’ means any question, complaint, or concern brought by a
participant, beneficiary, or enrollee that is not a claim for ben-
efits.

‘‘(b) GRIEVANCE SYSTEM.—Such system shall include the fol-
lowing components with respect to individuals who are partici-
pants, beneficiaries, or enrollees:

‘‘(1) Written notification to all such individuals and providers
of the telephone numbers and business addresses of the plan
or issuer personnel responsible for resolution of grievances and
appeals.

‘‘(2) A system to record and document, over a period of at
least 3 previous years beginning two months after the date of
the enactment of this Act, all grievances and appeals made and
their status.

‘‘(3) A process providing processing and resolution of griev-
ances within 60 days.

‘‘(4) Procedures for follow-up action, including the methods to
inform the person making the grievance of the resolution of the
grievance.

Grievances are not subject to appeal under the previous provisions
of this subtitle.

‘‘Subtitle B—Access to Care

‘‘SEC. 2811. CONSUMER CHOICE OPTION.
‘‘(a) IN GENERAL.—If a health insurance issuer offers to enrollees

health insurance coverage in connection with a group health plan
which provides for coverage of services only if such services are fur-
nished through health care professionals and providers who are
members of a network of health care professionals and providers
who have entered into a contract with the issuer to provide such
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services, the issuer shall also offer to such enrollees (at the time
of enrollment and during an annual open season as provided under
subsection (c)) the option of health insurance coverage which pro-
vides for coverage of such services which are not furnished through
health care professionals and providers who are members of such
a network unless enrollees are offered such non-network coverage
through another health insurance issuer.

‘‘(b) ADDITIONAL COSTS.—The amount of any additional premium
charged by the health insurance issuer for the additional cost of
the creation and maintenance of the option described in subsection
(a) and the amount of any additional cost sharing imposed under
such option shall be borne by the enrollee unless it is paid by the
health plan sponsor through agreement with the health insurance
issuer.

‘‘(c) OPEN SEASON.—An enrollee may change to the offering pro-
vided under this section only during a time period determined by
the health insurance issuer. Such time period shall occur at least
annually.
‘‘SEC. 2812. CHOICE OF HEALTH CARE PROFESSIONAL.

‘‘(a) PRIMARY CARE.—If a group health plan, or a health insur-
ance issuer that offers health insurance coverage, requires or pro-
vides for designation by a participant, beneficiary, or enrollee of a
participating primary care provider, then the plan or issuer shall
permit each participant, beneficiary, and enrollee to designate any
participating primary care provider who is available to accept such
individual.

‘‘(b) SPECIALISTS.—A group health plan and a health insurance
issuer that offers health insurance coverage shall permit each par-
ticipant, beneficiary, or enrollee to receive medically necessary or
appropriate specialty care, pursuant to appropriate referral proce-
dures, from any qualified participating health care professional
who is available to accept such individual for such care.
‘‘SEC. 2813. ACCESS TO EMERGENCY CARE.

‘‘(a) COVERAGE OF EMERGENCY SERVICES.—
‘‘(1) IN GENERAL.—If a group health plan, or health insur-

ance coverage offered by a health insurance issuer, provides or
covers any benefits with respect to services in an emergency
department of a hospital, the plan or issuer shall cover emer-
gency services (as defined in paragraph (2)(B))—

‘‘(A) without the need for any prior authorization deter-
mination;

‘‘(B) whether the health care provider furnishing such
services is a participating provider with respect to such
services;

‘‘(C) in a manner so that, if such services are provided
to a participant, beneficiary, or enrollee—

‘‘(i) by a nonparticipating health care provider with
or without prior authorization, or

‘‘(ii) by a participating health care provider without
prior authorization,

the participant, beneficiary, or enrollee is not liable for
amounts that exceed the amounts of liability that would be
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incurred if the services were provided by a participating
health care provider with prior authorization; and

‘‘(D) without regard to any other term or condition of
such coverage (other than exclusion or coordination of ben-
efits, or an affiliation or waiting period, permitted under
section 2701 of the Public Health Service Act, section 701
of the Employee Retirement Income Security Act of 1974,
or section 9801 of the Internal Revenue Code of 1986, and
other than applicable cost-sharing).

‘‘(2) DEFINITIONS.—In this section:
‘‘(A) EMERGENCY MEDICAL CONDITION.—The term ‘emer-

gency medical condition’ means—
‘‘(i) a medical condition manifesting itself by acute

symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an aver-
age knowledge of health and medicine, could reason-
ably expect the absence of immediate medical atten-
tion to result in a condition described in clause (i), (ii),
or (iii) of section 1867(e)(1)(A) of the Social Security
Act; and

‘‘(ii) a medical condition manifesting itself in a
neonate by acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent health care
professional could reasonably expect the absence of
immediate medical attention to result in a condition
described in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

‘‘(B) EMERGENCY SERVICES.—The term ‘emergency serv-
ices’ means—

‘‘(i) with respect to an emergency medical condition
described in subparagraph (A)(i)—

‘‘(I) a medical screening examination (as re-
quired under section 1867 of the Social Security
Act) that is within the capability of the emergency
department of a hospital, including ancillary serv-
ices routinely available to the emergency depart-
ment to evaluate such emergency medical condi-
tion, and

‘‘(II) within the capabilities of the staff and fa-
cilities available at the hospital, such further med-
ical examination and treatment as are required
under section 1867 of such Act to stabilize the pa-
tient; or

‘‘(ii) with respect to an emergency medical condition
described in subparagraph (A)(ii), medical treatment
for such condition rendered by a health care provider
in a hospital to a neonate, including available hospital
ancillary services in response to an urgent request of
a health care professional and to the extent necessary
to stabilize the neonate.

‘‘(C) STABILIZE.—The term ‘to stabilize’ means, with re-
spect to an emergency medical condition, to provide such
medical treatment of the condition as may be necessary to
assure, within reasonable medical probability, that no ma-
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terial deterioration of the condition is likely to result from
or occur during the transfer of the individual from a facil-
ity.

‘‘(b) REIMBURSEMENT FOR MAINTENANCE CARE AND POST-STA-
BILIZATION CARE.—If benefits are available under a group health
plan, or under health insurance coverage offered by a health insur-
ance issuer, with respect to maintenance care or post-stabilization
care covered under the guidelines established under section
1852(d)(2) of the Social Security Act, the plan or issuer shall pro-
vide for reimbursement with respect to such services provided to a
participant, beneficiary, or enrollee other than through a partici-
pating health care provider in a manner consistent with subsection
(a)(1)(C) (and shall otherwise comply with such guidelines).

‘‘(c) COVERAGE OF EMERGENCY AMBULANCE SERVICES.—
‘‘(1) IN GENERAL.—If a group health plan, or health insur-

ance coverage provided by a health insurance issuer, provides
any benefits with respect to ambulance services and emergency
services, the plan or issuer shall cover emergency ambulance
services (as defined in paragraph (2)) furnished under the plan
or coverage under the same terms and conditions under sub-
paragraphs (A) through (D) of subsection (a)(1) under which
coverage is provided for emergency services.

‘‘(2) EMERGENCY AMBULANCE SERVICES.—For purposes of this
subsection, the term ‘emergency ambulance services’ means
ambulance services (as defined for purposes of section
1861(s)(7) of the Social Security Act) furnished to transport an
individual who has an emergency medical condition (as defined
in subsection (a)(2)(A)) to a hospital for the receipt of emer-
gency services (as defined in subsection (a)(2)(B)) in a case in
which the emergency services are covered under the plan or
coverage pursuant to subsection (a)(1) and a prudent
layperson, with an average knowledge of health and medicine,
could reasonably expect that the absence of such transport
would result in placing the health of the individual in serious
jeopardy, serious impairment of bodily function, or serious dys-
function of any bodily organ or part.

‘‘SEC. 2814. ACCESS TO SPECIALTY CARE.
‘‘(a) SPECIALTY CARE FOR COVERED SERVICES.—

‘‘(1) IN GENERAL.—If—
‘‘(A) an individual is a participant or beneficiary under

a group health plan or an enrollee who is covered under
health insurance coverage offered by a health insurance
issuer,

‘‘(B) the individual has a condition or disease of suffi-
cient seriousness and complexity to require treatment by
a specialist or the individual requires physician pathology
services, and

‘‘(C) benefits for such treatment or services are provided
under the plan or coverage,

the plan or issuer shall make or provide for a referral to a spe-
cialist who is available and accessible (consistent with stand-
ards developed under section 2818) to provide the treatment
for such condition or disease or to provide such services.
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‘‘(2) SPECIALIST DEFINED.—For purposes of this subsection,
the term ‘specialist’ means, with respect to a condition or serv-
ices, a health care practitioner, facility, or center or physician
pathologist that has adequate expertise through appropriate
training and experience (including, in the case of a child, ap-
propriate pediatric expertise and in the case of a pregnant
woman, appropriate obstetrical expertise) to provide high qual-
ity care in treating the condition or to provide physician pa-
thology services.

‘‘(3) CARE UNDER REFERRAL.—A group health plan or health
insurance issuer may require that the care provided to an indi-
vidual pursuant to such referral under paragraph (1) with re-
spect to treatment be—

‘‘(A) pursuant to a treatment plan, only if the treatment
plan is developed by the specialist and approved by the
plan or issuer, in consultation with the designated primary
care provider or specialist and the individual (or the indi-
vidual’s designee), and

‘‘(B) in accordance with applicable quality assurance and
utilization review standards of the plan or issuer.

Nothing in this subsection shall be construed as preventing
such a treatment plan for an individual from requiring a spe-
cialist to provide the primary care provider with regular up-
dates on the specialty care provided, as well as all necessary
medical information.

‘‘(4) REFERRALS TO PARTICIPATING PROVIDERS.—A group
health plan or health insurance issuer is not required under
paragraph (1) to provide for a referral to a specialist that is not
a participating provider, unless the plan or issuer does not
have a specialist that is available and accessible to treat the
individual’s condition or provide physician pathology services
and that is a participating provider with respect to such treat-
ment or services.

‘‘(5) REFERRALS TO NONPARTICIPATING PROVIDERS.—In a case
in which a referral of an individual to a nonparticipating spe-
cialist is required under paragraph (1), the group health plan
or health insurance issuer shall provide the individual the op-
tion of at least three nonparticipating specialists.

‘‘(6) TREATMENT OF NONPARTICIPATING PROVIDERS.—If a plan
or issuer refers an individual to a nonparticipating specialist
pursuant to paragraph (1), services provided pursuant to the
approved treatment plan (if any) shall be provided at no addi-
tional cost to the individual beyond what the individual would
otherwise pay for services received by such a specialist that is
a participating provider.

‘‘(b) SPECIALISTS AS GATEKEEPER FOR TREATMENT OF ONGOING
SPECIAL CONDITIONS.—

‘‘(1) IN GENERAL.—A group health plan, or a health insurance
issuer, in connection with the provision of health insurance
coverage, shall have a procedure by which an individual who
is a participant, beneficiary, or enrollee and who has an ongo-
ing special condition (as defined in paragraph (3)) may request
and receive a referral to a specialist for such condition who
shall be responsible for and capable of providing and coordi-
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nating the individual’s care with respect to the condition.
Under such procedures if such an individual’s care would most
appropriately be coordinated by such a specialist, such plan or
issuer shall refer the individual to such specialist.

‘‘(2) TREATMENT FOR RELATED REFERRALS.—Such specialists
shall be permitted to treat the individual without a referral
from the individual’s primary care provider and may authorize
such referrals, procedures, tests, and other medical services as
the individual’s primary care provider would otherwise be per-
mitted to provide or authorize, subject to the terms of the
treatment (referred to in subsection (a)(3)(A)) with respect to
the ongoing special condition.

‘‘(3) ONGOING SPECIAL CONDITION DEFINED.—In this sub-
section, the term ‘ongoing special condition’ means a condition
or disease that—

‘‘(A) is life-threatening, degenerative, or disabling, and
‘‘(B) requires specialized medical care over a prolonged

period of time.
‘‘(4) TERMS OF REFERRAL.—The provisions of paragraphs (3)

through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

‘‘(5) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as preventing an individual who is a participant, bene-
ficiary, or enrollee and who has an ongoing special condition
from having the individual’s primary care physician assume
the responsibilities for providing and coordinating care de-
scribed in paragraph (1).

‘‘(c) STANDING REFERRALS.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer in connection with the provision of health insur-
ance coverage, shall have a procedure by which an individual
who is a participant, beneficiary, or enrollee and who has a
condition that requires ongoing care from a specialist may re-
ceive a standing referral to such specialist for treatment of
such condition. If the plan or issuer, or if the primary care pro-
vider in consultation with the medical director of the plan or
issuer and the specialist (if any), determines that such a stand-
ing referral is appropriate, the plan or issuer shall make such
a referral to such a specialist if the individual so desires.

‘‘(2) TERMS OF REFERRAL.—The provisions of paragraphs (3)
through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

‘‘SEC. 2815. ACCESS TO OBSTETRICAL AND GYNECOLOGICAL CARE.
‘‘(a) IN GENERAL.—If a group health plan, or a health insurance

issuer in connection with the provision of health insurance cov-
erage, requires or provides for a participant, beneficiary, or enrollee
to designate a participating primary care health care professional,
the plan or issuer—

‘‘(1) may not require authorization or a referral by the indi-
vidual’s primary care health care professional or otherwise for
covered gynecological care (including preventive women’s
health examinations) or for covered pregnancy-related services
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provided by a participating physician (including a family prac-
tice physician) who specializes or is trained and experienced in
gynecology or obstetrics, respectively, to the extent such care
is otherwise covered; and

‘‘(2) shall treat the ordering of other gynecological or obstet-
rical care by such a participating physician as the authoriza-
tion of the primary care health care professional with respect
to such care under the plan or coverage.

‘‘(b) CONSTRUCTION.—Nothing in subsection (a) shall be con-
strued to—

‘‘(1) waive any exclusions of coverage under the terms of the
plan with respect to coverage of gynecological or obstetrical
care;

‘‘(2) preclude the group health plan or health insurance
issuer involved from requiring that the gynecologist or obstetri-
cian notify the primary care health care professional or the
plan of treatment decisions; or

‘‘(3) prevent a plan or issuer from offering, in addition to
physicians described in subsection (a)(1), non-physician health
care professionals who are trained and experienced in gyne-
cology or obstetrics.

‘‘SEC. 2816. ACCESS TO PEDIATRIC CARE.
‘‘(a) PEDIATRIC CARE.—If a group health plan, or a health insur-

ance issuer in connection with the provision of health insurance
coverage, requires or provides for an enrollee to designate a partici-
pating primary care provider for a child of such enrollee, the plan
or issuer shall permit the enrollee to designate a physician (includ-
ing a family practice physician) who specializes or is trained and
experienced in pediatrics as the child’s primary care provider.

‘‘(b) CONSTRUCTION.—Nothing in subsection (a) shall be con-
strued to waive any exclusions of coverage under the terms of the
plan with respect to coverage of pediatric care.
‘‘SEC. 2817. CONTINUITY OF CARE.

‘‘(a) IN GENERAL.—
‘‘(1) TERMINATION OF PROVIDER.—If a contract between a

group health plan, or a health insurance issuer in connection
with the provision of health insurance coverage, and a health
care provider is terminated (as defined in paragraph (3)(B)), or
benefits or coverage provided by a health care provider are ter-
minated because of a change in the terms of provider participa-
tion in a group health plan, and an individual who is a partici-
pant, beneficiary, or enrollee in the plan or coverage is under-
going treatment from the provider for an ongoing special condi-
tion (as defined in paragraph (3)(A)) at the time of such termi-
nation, the plan or issuer shall—

‘‘(A) notify the individual on a timely basis of such termi-
nation and of the right to elect continuation of coverage of
treatment by the provider under this section; and

‘‘(B) subject to subsection (c), permit the individual to
elect to continue to be covered with respect to treatment
by the provider of such condition during a transitional pe-
riod (provided under subsection (b)).
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‘‘(2) TREATMENT OF TERMINATION OF CONTRACT WITH HEALTH
INSURANCE ISSUER.—If a contract for the provision of health in-
surance coverage between a group health plan and a health in-
surance issuer is terminated and, as a result of such termi-
nation, coverage of services of a health care provider is termi-
nated with respect to an individual, the provisions of para-
graph (1) (and the succeeding provisions of this section) shall
apply under the plan in the same manner as if there had been
a contract between the plan and the provider that had been
terminated, but only with respect to benefits that are covered
under the plan after the contract termination.

‘‘(3) DEFINITIONS.—For purposes of this section:
‘‘(A) ONGOING SPECIAL CONDITION.—The term ‘ongoing

special condition’ has the meaning given such term in sec-
tion 2814(b)(3), and also includes pregnancy.

‘‘(B) TERMINATION.—The term ‘terminated’ includes, with
respect to a contract, the expiration or nonrenewal of the
contract, but does not include a termination of the contract
by the plan or issuer for failure to meet applicable quality
standards or for fraud.

‘‘(b) TRANSITIONAL PERIOD.—
‘‘(1) IN GENERAL.—Except as provided in paragraphs (2)

through (4), the transitional period under this subsection shall
extend up to 90 days (as determined by the treating health
care professional) after the date of the notice described in sub-
section (a)(1)(A) of the provider’s termination.

‘‘(2) SCHEDULED SURGERY AND ORGAN TRANSPLANTATION.—If
surgery or organ transplantation was scheduled for an indi-
vidual before the date of the announcement of the termination
of the provider status under subsection (a)(1)(A) or if the indi-
vidual on such date was on an established waiting list or oth-
erwise scheduled to have such surgery or transplantation, the
transitional period under this subsection with respect to the
surgery or transplantation shall extend beyond the period
under paragraph (1) and until the date of discharge of the indi-
vidual after completion of the surgery or transplantation.

‘‘(3) PREGNANCY.—If—
‘‘(A) a participant, beneficiary, or enrollee was deter-

mined to be pregnant at the time of a provider’s termi-
nation of participation, and

‘‘(B) the provider was treating the pregnancy before date
of the termination,

the transitional period under this subsection with respect to
provider’s treatment of the pregnancy shall extend through the
provision of post-partum care directly related to the delivery.

‘‘(4) TERMINAL ILLNESS.—If—
‘‘(A) a participant, beneficiary, or enrollee was deter-

mined to be terminally ill (as determined under section
1861(dd)(3)(A) of the Social Security Act) at the time of a
provider’s termination of participation, and

‘‘(B) the provider was treating the terminal illness before
the date of termination,

the transitional period under this subsection shall extend for
the remainder of the individual’s life for care directly related
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to the treatment of the terminal illness or its medical mani-
festations.

‘‘(c) PERMISSIBLE TERMS AND CONDITIONS.—A group health plan
or health insurance issuer may condition coverage of continued
treatment by a provider under subsection (a)(1)(B) upon the indi-
vidual notifying the plan of the election of continued coverage and
upon the provider agreeing to the following terms and conditions:

‘‘(1) The provider agrees to accept reimbursement from the
plan or issuer and individual involved (with respect to cost-
sharing) at the rates applicable prior to the start of the transi-
tional period as payment in full (or, in the case described in
subsection (a)(2), at the rates applicable under the replacement
plan or issuer after the date of the termination of the contract
with the health insurance issuer) and not to impose cost-shar-
ing with respect to the individual in an amount that would ex-
ceed the cost-sharing that could have been imposed if the con-
tract referred to in subsection (a)(1) had not been terminated.

‘‘(2) The provider agrees to adhere to the quality assurance
standards of the plan or issuer responsible for payment under
paragraph (1) and to provide to such plan or issuer necessary
medical information related to the care provided.

‘‘(3) The provider agrees otherwise to adhere to such plan’s
or issuer’s policies and procedures, including procedures re-
garding referrals and obtaining prior authorization and pro-
viding services pursuant to a treatment plan (if any) approved
by the plan or issuer.

‘‘(d) CONSTRUCTION.—Nothing in this section shall be construed
to require the coverage of benefits which would not have been cov-
ered if the provider involved remained a participating provider.
‘‘SEC. 2818. NETWORK ADEQUACY.

‘‘(a) REQUIREMENT.—A group health plan, and a health insurance
issuer providing health insurance coverage, shall meet such stand-
ards for network adequacy as are established by law pursuant to
this section.

‘‘(b) DEVELOPMENT OF STANDARDS.—
‘‘(1) ESTABLISHMENT OF PANEL.—There is established a panel

to be known as the Health Care Panel to Establish Network
Adequacy Standards (in this section referred to as the ‘Panel’).

‘‘(2) DUTIES OF PANEL.—The Panel shall devise standards for
group health plans and health insurance issuers that offer
health insurance coverage to ensure that—

‘‘(A) participants, beneficiaries, and enrollees have access
to a sufficient number, mix, and distribution of health care
professionals and providers; and

‘‘(B) covered items and services are available and acces-
sible to each participant, beneficiary, and enrollee—

‘‘(i) in the service area of the plan or issuer;
‘‘(ii) at a variety of sites of service;
‘‘(iii) with reasonable promptness (including reason-

able hours of operation and after hours services);
‘‘(iv) with reasonable proximity to the residences or

workplaces of enrollees; and
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‘‘(v) in a manner that takes into account the diverse
needs of enrollees and reasonably assures continuity of
care.

‘‘(c) MEMBERSHIP.—
‘‘(1) SIZE AND COMPOSITION.—The Panel shall be composed of

15 members. The Secretary of Health and Human Services, the
Majority Leader of the Senate, and the Speaker of House of
Representatives shall each appoint 1 member from representa-
tives of private insurance organizations, consumer groups,
State insurance commissioners, State medical societies, and
State medical specialty societies.

‘‘(2) TERMS OF APPOINTMENT.—The members of the Panel
shall serve for the life of the Panel.

‘‘(3) VACANCIES.—A vacancy in the Panel shall not affect the
power of the remaining members to execute the duties of the
Panel, but any such vacancy shall be filled in the same manner
in which the original appointment was made.

‘‘(d) PROCEDURES.—
‘‘(1) MEETINGS.—The Panel shall meet at the call of a major-

ity of its members.
‘‘(2) FIRST MEETING.—The Panel shall convene not later than

60 days after the date of the enactment of the Health Care
Quality and Choice Act of 1999.

‘‘(3) QUORUM.—A quorum shall consist of a majority of the
members of the Panel.

‘‘(4) HEARINGS.—For the purpose of carrying out its duties,
the Panel may hold such hearings and undertake such other
activities as the Panel determines to be necessary to carry out
its duties.

‘‘(e) ADMINISTRATION.—
‘‘(1) COMPENSATION.—Except as provided in paragraph (1),

members of the Panel shall receive no additional pay, allow-
ances, or benefits by reason of their service on the Panel.

‘‘(2) TRAVEL EXPENSES AND PER DIEM.—Each member of the
Panel who is not an officer or employee of the Federal Govern-
ment shall receive travel expenses and per diem in lieu of sub-
sistence in accordance with sections 5702 and 5703 of title 5,
United States Code.

‘‘(3) CONTRACT AUTHORITY.—The Panel may contract with
and compensate government and private agencies or persons
for items and services, without regard to section 3709 of the
Revised Statutes (41 U.S.C. 5).

‘‘(4) USE OF MAILS.—The Panel may use the United States
mails in the same manner and under the same conditions as
Federal agencies and shall, for purposes of the frank, be con-
sidered a commission of Congress as described in section 3215
of title 39, United States Code.

‘‘(5) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request
of the Panel, the Secretary of Health and Human Services
shall provide to the Panel on a reimbursable basis such admin-
istrative support services as the Panel may request.

‘‘(f) REPORT AND ESTABLISHMENT OF STANDARDS.—Not later than
2 years after the first meeting, the Panel shall submit a report to
Congress and the Secretary of Health and Human Services detail-
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ing the standards devised under subsection (b) and recommenda-
tions regarding the implementation of such standards. Such stand-
ards shall take effect to the extent provided by Federal law enacted
after the date of the submission of such report.

‘‘(g) TERMINATION.—The Panel shall terminate on the day after
submitting its report to the Secretary of Health and Human Serv-
ices under subsection (f).
‘‘SEC. 2819. ACCESS TO EXPERIMENTAL OR INVESTIGATIONAL PRE-

SCRIPTION DRUGS.
‘‘No use of a prescription drug or medical device shall be consid-

ered experimental or investigational under a group health plan or
under health insurance coverage provided by a health insurance
issuer if such use is included in the labeling authorized by the U.S.
Food and Drug Administration under section 505, 513 or 515 of the
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 355) or under sec-
tion 351 of the Public Health Service Act (42 U.S.C. 262), unless
such use is demonstrated to be unsafe or ineffective.
‘‘SEC. 2820. COVERAGE FOR INDIVIDUALS PARTICIPATING IN AP-

PROVED CANCER CLINICAL TRIALS.
‘‘(a) COVERAGE.—

‘‘(1) IN GENERAL.—If a group health plan (or a health insur-
ance issuer offering health insurance coverage) provides cov-
erage to a qualified individual (as defined in subsection (b)),
the plan or issuer—

‘‘(A) may not deny the individual participation in the
clinical trial referred to in subsection (b)(2);

‘‘(B) subject to subsections (b), (c), and (d), may not deny
(or limit or impose additional conditions on) the coverage
of routine patient costs for items and services furnished in
connection with participation in the trial; and

‘‘(C) may not discriminate against the individual on the
basis of the individual’s participation in such trial.

‘‘(2) EXCLUSION OF CERTAIN COSTS.—For purposes of para-
graph (1)(B), routine patient costs do not include the cost of the
tests or measurements conducted primarily for the purpose of
the clinical trial involved.

‘‘(3) USE OF IN-NETWORK PROVIDERS.—If one or more partici-
pating providers is participating in a clinical trial, nothing in
paragraph (1) shall be construed as preventing a plan or issuer
from requiring that a qualified individual participate in the
trial through such a participating provider if the provider will
accept the individual as a participant in the trial.

‘‘(b) QUALIFIED INDIVIDUAL DEFINED.—For purposes of subsection
(a), the term ‘qualified individual’ means an individual who is a
participant or beneficiary in a group health plan or an enrollee in
health insurance coverage and who meets the following conditions:

‘‘(1)(A) The individual has been diagnosed with cancer.
‘‘(B) The individual is eligible to participate in an approved

clinical trial according to the trial protocol with respect to
treatment of such illness.

‘‘(C) The individual’s participation in the trial offers mean-
ingful potential for significant clinical benefit for the indi-
vidual.

‘‘(2) Either—
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‘‘(A) the referring physician is a participating health care
professional and has concluded that the individual’s par-
ticipation in such trial would be appropriate based upon
the individual meeting the conditions described in para-
graph (1); or

‘‘(B) the individual provides medical and scientific infor-
mation establishing that the individual’s participation in
such trial would be appropriate based upon the individual
meeting the conditions described in paragraph (1).

‘‘(c) PAYMENT.—
‘‘(1) IN GENERAL.—Under this section a group health plan (or

health insurance issuer offering health insurance) shall provide
for payment for routine patient costs described in subsection
(a)(2) but is not required to pay for costs of items and services
that are reasonably expected to be paid for by the sponsors of
an approved clinical trial.

‘‘(2) ROUTINE PATIENT CARE COSTS.—For purposes of this
section—

‘‘(A) IN GENERAL.—The term ‘routine patient care costs’
includes the costs associated with the provision of items
and services that—

‘‘(i) would otherwise be covered under the group
health plan or health insurance coverage if such items
and services were not provided in connection with an
approved clinical trial program; and

‘‘(ii) are furnished according to the protocol of an ap-
proved clinical trial program.

‘‘(B) EXCLUSION.—Such term does include the costs asso-
ciated with the provision of—

‘‘(i) an investigational drug or device, unless the Sec-
retary has authorized the manufacturer of such drug
or device to charge for such drug or device; or

‘‘(ii) any item or service supplied without charge by
the sponsor of the approved clinical trial program.

‘‘(3) PAYMENT RATE.—In the case of covered items and serv-
ices provided by—

‘‘(A) a participating provider, the payment rate shall be
at the agreed upon rate, or

‘‘(B) a nonparticipating provider, the payment rate shall
be at the rate the plan or issuer would normally pay for
comparable items or services under subparagraph (A).

‘‘(d) APPROVED CLINICAL TRIAL DEFINED.—In this section, the
term ‘approved clinical trial’ means a cancer clinical research study
or cancer clinical investigation approved by an Institutional Review
Board.

‘‘(e) CONSTRUCTION.—Nothing in this section shall be construed
to limit a plan’s or issuer’s coverage with respect to clinical trials.

‘‘(f) PLAN SATISFACTION OF CERTAIN REQUIREMENTS; RESPON-
SIBILITIES OF FIDUCIARIES.—

‘‘(1) IN GENERAL.—For purposes of this section, insofar as a
group health plan provides benefits in the form of health insur-
ance coverage through a health insurance issuer, the plan shall
be treated as meeting the requirements of this section with re-
spect to such benefits and not be considered as failing to meet
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such requirements because of a failure of the issuer to meet
such requirements so long as the plan sponsor or its represent-
atives did not cause such failure by the issuer.

‘‘(2) CONSTRUCTION.—Nothing in this section shall be con-
strued to affect or modify the responsibilities of the fiduciaries
of a group health plan under part 4 of subtitle B of the Em-
ployee Retirement Income Security Act of 1974.

‘‘(g) STUDY AND REPORT.—
‘‘(1) STUDY.—The Secretary of Health and Human Services,

in consultation with the Secretary and the Secretary of the
Treasury, shall analyze cancer clinical research and its cost im-
plications for managed care, including differentiation in—

‘‘(A) the cost of patient care in trials versus standard
care;

‘‘(B) the cost effectiveness achieved in different sites of
service;

‘‘(C) research outcomes;
‘‘(D) volume of research subjects available in different

sites of service;
‘‘(E) access to research sites and clinical trials by cancer

patients;
‘‘(F) patient cost sharing or copayment costs realized in

different sites of service;
‘‘(G) health outcomes experienced in different sites of

service;
‘‘(H) long term health care services and costs experi-

enced in different sites of service;
‘‘(I) morbidity and mortality experienced in different

sites of service; and
‘‘(J) patient satisfaction and preference of sites of serv-

ice.
‘‘(2) REPORT TO CONGRESS.—Not later than January 1, 2005,

the Secretary of Health and Human Services shall submit a re-
port to Congress that contains—

‘‘(A) an assessment of any incremental cost to group
health plans and health insurance issuers resulting from
the provisions of this section;

‘‘(B) a projection of expenditures to such plans and
issuers resulting from this section;

‘‘(C) an assessment of any impact on premiums resulting
from this section; and

‘‘(D) recommendations regarding action on other dis-
eases.

‘‘Subtitle C—Access to Information

‘‘SEC. 2821. PATIENT ACCESS TO INFORMATION.
‘‘(a) DISCLOSURE REQUIREMENT.—

‘‘(1) GROUP HEALTH PLANS.—A group health plan shall—
‘‘(A) provide to participants and beneficiaries at the time

of initial coverage under the plan (or the effective date of
this section, in the case of individuals who are participants
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or beneficiaries as of such date), and at least annually
thereafter, the information described in subsection (b);

‘‘(B) provide to participants and beneficiaries, within a
reasonable period (as specified by the Secretary) before or
after the date of significant changes in the information de-
scribed in subsection (b), information on such significant
changes; and

‘‘(C) upon request, make available to participants and
beneficiaries, the Secretary, and prospective participants
and beneficiaries, the information described in subsection
(b) or (c).

The plan may charge a reasonable fee for provision in printed
form of any of the information described in subsection (b) or (c)
more than once during any plan year.

‘‘(2) HEALTH INSURANCE ISSUERS.—A health insurance issuer
in connection with the provision of health insurance coverage
shall—

‘‘(A) provide to individuals enrolled under such coverage
at the time of enrollment, and at least annually thereafter,
the information described in subsection (b);

‘‘(B) provide to enrollees, within a reasonable period (as
specified by the Secretary) before or after the date of sig-
nificant changes in the information described in subsection
(b), information in printed form on such significant
changes; and

‘‘(C) upon request, make available to the Secretary, to
individuals who are prospective enrollees, and to the pub-
lic the information described in subsection (b) or (c).

‘‘(b) INFORMATION PROVIDED.—The information described in this
subsection with respect to a group health plan or health insurance
coverage offered by a health insurance issuer shall be provided to
a participant, beneficiary, or enrollee free of charge at least once
a year and includes the following:

‘‘(1) SERVICE AREA.—The service area of the plan or issuer.
‘‘(2) BENEFITS.—Benefits offered under the plan or coverage,

including—
‘‘(A) those that are covered benefits ‘‘(all of which shall

be referred to by such relevant CPT and DRG codes as are
available), limits and conditions on such benefits, and
those benefits that are explicitly excluded from coverage
(all of which shall be referred to by such relevant CPT and
DRG codes as are available);

‘‘(B) cost sharing, such as deductibles, coinsurance, and
copayment amounts, including any liability for balance
billing, any maximum limitations on out of pocket ex-
penses, and the maximum out of pocket costs for services
that are provided by nonparticipating providers or that are
furnished without meeting the applicable utilization re-
view requirements;

‘‘(C) the extent to which benefits may be obtained from
nonparticipating providers;

‘‘(D) the extent to which a participant, beneficiary, or en-
rollee may select from among participating providers and
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the types of providers participating in the plan or issuer
network;

‘‘(E) process for determining experimental coverage; and
‘‘(F) use of a prescription drug formulary.

‘‘(3) ACCESS.—A description of the following:
‘‘(A) The number, mix, and distribution of providers

under the plan or coverage.
‘‘(B) Out-of-network coverage (if any) provided by the

plan or coverage.
‘‘(C) Any point-of-service option (including any supple-

mental premium or cost-sharing for such option).
‘‘(D) The procedures for participants, beneficiaries, and

enrollees to select, access, and change participating pri-
mary and specialty providers.

‘‘(E) The rights and procedures for obtaining referrals
(including standing referrals) to participating and non-
participating providers.

‘‘(F) The name, address, and telephone number of par-
ticipating health care providers and an indication of
whether each such provider is available to accept new pa-
tients.

‘‘(G) Any limitations imposed on the selection of quali-
fying participating health care providers, including any
limitations imposed under section 2812(b)(2).

‘‘(4) OUT-OF-AREA COVERAGE.—Out-of-area coverage provided
by the plan or issuer.

‘‘(5) EMERGENCY COVERAGE.—Coverage of emergency serv-
ices, including—

‘‘(A) the appropriate use of emergency services, including
use of the 911 telephone system or its local equivalent in
emergency situations and an explanation of what con-
stitutes an emergency situation;

‘‘(B) the process and procedures of the plan or issuer for
obtaining emergency services; and

‘‘(C) the locations of (i) emergency departments, and (ii)
other settings, in which plan physicians and hospitals pro-
vide emergency services and post-stabilization care.

‘‘(6) PRIOR AUTHORIZATION RULES.—Rules regarding prior au-
thorization or other review requirements that could result in
noncoverage or nonpayment.

‘‘(7) GRIEVANCE AND APPEALS PROCEDURES.—All appeal or
grievance rights and procedures under the plan or coverage, in-
cluding the method for filing grievances and the time frames
and circumstances for acting on grievances and appeals, who
is the applicable authority with respect to the plan or issuer.

‘‘(8) ACCOUNTABILITY.—A description of the legal recourse op-
tions available for participants and beneficiaries under the
plan including—

‘‘(A) the preemption that applies under section 514 of the
Employee Retirement Income Security Act of 1974 (29
U.S.C. 1144) to certain actions arising out of the provision
of health benefits; and
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‘‘(B) the extent to which coverage decisions made by the
plan are subject to internal review or any external review
and the proper time frames under

‘‘(9) QUALITY ASSURANCE.—Any information made public by
an accrediting organization in the process of accreditation of
the plan or issuer or any additional quality indicators the plan
or issuer makes available.

‘‘(10) INFORMATION ON ISSUER.—Notice of appropriate mail-
ing addresses and telephone numbers to be used by partici-
pants, beneficiaries, and enrollees in seeking information or
authorization for treatment.

‘‘(11) AVAILABILITY OF INFORMATION ON REQUEST.—Notice
that the information described in subsection (c) is available
upon request.

‘‘(c) INFORMATION MADE AVAILABLE UPON REQUEST.—The infor-
mation described in this subsection is the following:

‘‘(1) UTILIZATION REVIEW ACTIVITIES.—A description of proce-
dures used and requirements (including circumstances, time
frames, and appeal rights) under any utilization review pro-
gram under section 2801.

‘‘(2) GRIEVANCE AND APPEALS INFORMATION.—Information on
the number of grievances and appeals and on the disposition
in the aggregate of such matters.

‘‘(3) FORMULARY RESTRICTIONS.—A description of the nature
of any drug formula restrictions.

‘‘(4) PARTICIPATING PROVIDER LIST.—A list of current partici-
pating health care providers.

‘‘(d) CONSTRUCTION.—Nothing in this section shall be construed
as requiring public disclosure of individual contracts or financial
arrangements between a group health plan or health insurance
issuer and any provider.

‘‘Subtitle D—Protecting the Doctor-Patient
Relationship

‘‘SEC. 2831. PROHIBITION OF INTERFERENCE WITH CERTAIN MEDICAL
COMMUNICATIONS.

‘‘(a) GENERAL RULE.—The provisions of any contract or agree-
ment, or the operation of any contract or agreement, between a
group health plan or health insurance issuer in relation to health
insurance coverage (including any partnership, association, or other
organization that enters into or administers such a contract or
agreement) and a health care provider (or group of health care pro-
viders) shall not prohibit or otherwise restrict a health care profes-
sional from advising such a participant, beneficiary, or enrollee
who is a patient of the professional about the health status of the
individual or medical care or treatment for the individual’s condi-
tion or disease, regardless of whether benefits for such care or
treatment are provided under the plan or coverage, if the profes-
sional is acting within the lawful scope of practice.

‘‘(b) NULLIFICATION.—Any contract provision or agreement that
restricts or prohibits medical communications in violation of sub-
section (a) shall be null and void.
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‘‘SEC. 2832. PROHIBITION OF DISCRIMINATION AGAINST PROVIDERS
BASED ON LICENSURE.

‘‘(a) IN GENERAL.—A group health plan and a health insurance
issuer offering health insurance coverage shall not discriminate
with respect to participation or indemnification as to any provider
who is acting within the scope of the provider’s license or certifi-
cation under applicable State law, solely on the basis of such li-
cense or certification.

‘‘(b) CONSTRUCTION.—Subsection (a) shall not be construed—
‘‘(1) as requiring the coverage under a group health plan or

health insurance coverage of particular benefits or services or
to prohibit a plan or issuer from including providers only to the
extent necessary to meet the needs of the plan’s or issuer’s par-
ticipants, beneficiaries, or enrollees or from establishing any
measure designed to maintain quality and control costs con-
sistent with the responsibilities of the plan or issuer;

‘‘(2) to override any State licensure or scope-of-practice law;
‘‘(3) as requiring a plan or issuer that offers network cov-

erage to include for participation every willing provider who
meets the terms and conditions of the plan or issuer; or

‘‘(4) as prohibiting a family practice physician with appro-
priate expertise from providing pediatric or obstetrical or gyne-
cological care.

‘‘SEC. 2833. PROHIBITION AGAINST IMPROPER INCENTIVE ARRANGE-
MENTS.

‘‘(a) IN GENERAL.—A group health plan and a health insurance
issuer offering health insurance coverage may not operate any phy-
sician incentive plan (as defined in subparagraph (B) of section
1876(i)(8) of the Social Security Act) unless the requirements de-
scribed in clauses (i), (ii)(I), and (iii) of subparagraph (A) of such
section are met with respect to such a plan.

‘‘(b) APPLICATION.—For purposes of carrying out paragraph (1),
any reference in section 1876(i)(8) of the Social Security Act to the
Secretary, an eligible organization, or an individual enrolled with
the organization shall be treated as a reference to the applicable
authority, a group health plan or health insurance issuer, respec-
tively, and a participant, beneficiary, or enrollee with the plan or
organization, respectively.

‘‘(c) CONSTRUCTION.—Nothing in this section shall be construed
as prohibiting all capitation and similar arrangements or all pro-
vider discount arrangements.
‘‘SEC. 2834. PAYMENT OF CLEAN CLAIMS.

‘‘A group health plan, and a health insurance issuer offering
group health insurance coverage, shall provide for prompt payment
of claims submitted for health care services or supplies furnished
to a participant, beneficiary, or enrollee with respect to benefits
covered by the plan or issuer,in a manner consistent with the pro-
visions of sections 1816(c)(2) and 1842(c)(2) of the Social Security
Act (42 U.S.C. 1395h(c)(2) and 42 U.S.C. 1395u(c)(2)), except that
for purposes of this section, subparagraph (C) of section 1816(c)(2)
of the Social Security Act shall be treated as applying to claims re-
ceived from a participant, beneficiary, or enrollee as well as claims
referred to in such subparagraph.
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‘‘Subtitle E—Definitions

‘‘SEC. 2841. DEFINITIONS.
‘‘(a) INCORPORATION OF GENERAL DEFINITIONS.—Except as other-

wise provided, the provisions of section 2791 shall apply for pur-
poses of this title in the same manner as they apply for purposes
of title XXVII.

‘‘(b) ADDITIONAL DEFINITIONS.—For purposes of this title:
‘‘(1) APPLICABLE AUTHORITY.—The term ‘applicable authority’

means—
‘‘(A) in the case of a group health plan, the Secretary of

Health and Human Services; and
‘‘(B) in the case of a health insurance issuer with respect

to a specific provision of this title, the applicable State au-
thority (as defined in section 2791(d) of the Public Health
Service Act), or the Secretary of Health and Human Serv-
ices, if such Secretary is enforcing such provision under
section 2722(a)(2) or 2761(a)(2) of the Public Health Serv-
ice Act.

‘‘(2) CLINICAL PEER.—The term ‘clinical peer’ means, with re-
spect to a review or appeal, a practicing physician or other
health care professional who holds a nonrestricted license and
who is—

‘‘(A) appropriately certified by a nationally recognized,
peer reviewed accrediting body in the same or similar spe-
cialty as typically manages the medical condition, proce-
dure, or treatment under review or appeal, or

‘‘(B) is trained and experienced in managing such condi-
tion, procedure, or treatment,

and includes a pediatric specialist where appropriate; except
that only a physician may be a clinical peer with respect to the
review or appeal of treatment recommended or rendered by a
physician.

‘‘(3) ENROLLEE.—The term ‘enrollee’ means, with respect to
health insurance coverage offered by a health insurance issuer,
an individual enrolled with the issuer to receive such coverage.

‘‘(4) HEALTH CARE PROFESSIONAL.—The term ‘health care pro-
fessional’ means an individual who is licensed, accredited, or
certified under State law to provide specified health care serv-
ices and who is operating within the scope of such licensure,
accreditation, or certification.

‘‘(5) HEALTH CARE PROVIDER.—The term ‘health care pro-
vider’ includes a physician or other health care professional, as
well as an institutional or other facility or agency that provides
health care services and that is licensed, accredited, or certified
to provide health care items and services under applicable
State law.

‘‘(6) NETWORK.—The term ‘network’ means, with respect to a
group health plan or health insurance issuer offering health in-
surance coverage, the participating health care professionals
and providers through whom the plan or issuer provides health
care items and services to participants, beneficiaries, or enroll-
ees.
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‘‘(7) NONPARTICIPATING.—The term ‘nonparticipating’ means,
with respect to a health care provider that provides health care
items and services to a participant, beneficiary, or enrollee
under group health plan or health insurance coverage, a health
care provider that is not a participating health care provider
with respect to such items and services.

‘‘(8) PARTICIPATING.—The term ‘participating’ means, with
respect to a health care provider that provides health care
items and services to a participant, beneficiary, or enrollee
under group health plan or health insurance coverage offered
by a health insurance issuer, a health care provider that fur-
nishes such items and services under a contract or other ar-
rangement with the plan or issuer.

‘‘(9) PHYSICIAN.—The term ‘physician’ means an allopathic or
osteopathic physician.

‘‘(10) PRACTICING PHYSICIAN.—The term ‘practicing physician’
means a physician who is licensed in the State in which the
physician furnishes professional services and who provides pro-
fessional services to individual patients on average at least two
full days per week.

‘‘(11) PRIOR AUTHORIZATION.—The term ‘prior authorization’
means the process of obtaining prior approval from a health in-
surance issuer or group health plan for the provision or cov-
erage of medical services.

‘‘SEC. 2842. RULE OF CONSTRUCTION.
‘‘(a) CONTINUED APPLICABILITY OF STATE LAW WITH RESPECT TO

HEALTH INSURANCE ISSUERS.—
‘‘(1) IN GENERAL.—Subject to paragraph (2), this title shall

not be construed to supersede any provision of State law which
establishes, implements, or continues in effect any standard or
requirement solely relating to health insurance issuers except
to the extent that such standard or requirement prevents the
application of a requirement of this title.

‘‘(2) CONTINUED PREEMPTION WITH RESPECT TO GROUP
HEALTH PLANS.—Nothing in this title shall be construed to af-
fect or modify the provisions of section 514 of the Employee Re-
tirement Income Security Act of 1974.

‘‘(b) DEFINITIONS.—For purposes of this section:
‘‘(1) STATE LAW.—The term ‘State law’ includes all laws, deci-

sions, rules, regulations, or other State action having the effect
of law, of any State. A law of the United States applicable only
to the District of Columbia shall be treated as a State law
rather than a law of the United States.

‘‘(2) STATE.—The term ‘State’ includes a State, the District of
Columbia, the Northern Mariana Islands, any political subdivi-
sions of a State or such Islands, or any agency or instrumen-
tality of either.

‘‘SEC. 2843. EXCLUSIONS.
‘‘(a) NO BENEFIT REQUIREMENTS.—Nothing in this title shall be

construed to require a group health plan or a health insurance
issuer offering health insurance coverage to provide specific bene-
fits under the terms of such plan or coverage, other than those pro-
vided under the terms of such plan or coverage.
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‘‘(b) EXCLUSION FOR FEE-FOR-SERVICE COVERAGE.—
‘‘(1) IN GENERAL.—

‘‘(A) GROUP HEALTH PLANS.—The provisions of sections
2811 through 2821 shall not apply to a group health plan
if the only coverage offered under the plan is fee-for-serv-
ice coverage (as defined in paragraph (2)).

‘‘(B) HEALTH INSURANCE COVERAGE.—The provisions of
sections 2801 through 2821 shall not apply to health insur-
ance coverage if the only coverage offered under the cov-
erage is fee-for-service coverage (as defined in paragraph
(2)).

‘‘(2) FEE-FOR-SERVICE COVERAGE DEFINED.—For purposes of
this subsection, the term ‘fee-for-service coverage’ means cov-
erage under a group health plan or health insurance coverage
that—

‘‘(A) reimburses hospitals, health professionals, and
other providers on a fee-for-service basis without placing
the provider at financial risk;

‘‘(B) does not vary reimbursement for such a provider
based on an agreement to contract terms and conditions or
the utilization of health care items or services relating to
such provider;

‘‘(C) allows access to any provider that is lawfully au-
thorized to provide the covered services and agree to ac-
cept the terms and conditions of payment established
under the plan or by the issuer; and

‘‘(D) for which the plan or issuer does not require prior
authorization before providing for any health care services.

‘‘SEC. 2844. COVERAGE OF LIMITED SCOPE PLANS.
‘‘Only for purposes of applying the requirements of this title

under sections 2707 and 2753, section 2791(c)(2)(A) shall be
deemed not to apply.
‘‘SEC. 2845. REGULATIONS.

‘‘The Secretary of Health and Human Services shall issue such
regulations as may be necessary or appropriate to carry out this
title under sections 2707 and 2753. The Secretary may promulgate
such regulations in the form of interim final rules as may be nec-
essary to carry out this title in a timely manner.
‘‘SEC. 2846. LIMITATION ON APPLICATION OF PROVISIONS RELATING

TO GROUP HEALTH PLANS.
‘‘The requirements of this title shall apply with respect to group

health plans only—
‘‘(1) in the case of a plan that is a non-Federal governmental

plan (as defined in section 2791(d)(8)(C)), and
‘‘(2) with respect to health insurance coverage offered in con-

nection with a group health plan (including such a plan that
is a church plan or a governmental plan), except that subtitle
A shall apply with respect to such coverage only to the extent
it is offered in connection with a non-Federal governmental
plan or a church plan.’’.
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TITLE II—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

SEC. 201. APPLICATION OF PATIENT PROTECTION STANDARDS TO
GROUP HEALTH PLANS AND GROUP HEALTH INSURANCE
COVERAGE UNDER THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974.

(a) IN GENERAL.—Subpart B of part 7 of subtitle B of title I of
the Employee Retirement Income Security Act of 1974 is amended
by adding at the end the following new section:
‘‘SEC. 714. PATIENT PROTECTION STANDARDS.

‘‘A group health plan (and a health insurance issuer offering
group health insurance coverage in connection with such a plan)
shall comply with the requirements of part 8 and such require-
ments shall be deemed to be incorporated into this section.’’.

(b) SATISFACTION OF ERISA CLAIMS PROCEDURE REQUIREMENT.—
Section 503 of such Act (29 U.S.C. 1133) is amended by inserting
‘‘(a)’’ after ‘‘SEC. 503.’’ and by adding at the end the following new
subsection:

‘‘(b) In the case of a group health plan (as defined in section 733)
compliance with the requirements of subpart A of part 8 in the
case of a claims denial shall be deemed compliance with subsection
(a) with respect to such claims denial. For purposes of applying the
previous sentence, the exceptions provided under section 732 shall
be deemed to apply.’’.

(c) CONFORMING AMENDMENTS.—(1) Section 732(a) of such Act
(29 U.S.C. 1185(a)) is amended by striking ‘‘section 711’’ and insert-
ing ‘‘sections 711 and 714’’.

(2) The table of contents in section 1 of such Act is amended by
inserting after the item relating to section 713 the following new
item:
‘‘Sec. 714. Patient protection standards.’’.

SEC. 202. IMPROVING MANAGED CARE.
(a) IN GENERAL.—Subtitle B of title I of the Employee Retire-

ment Income Security Act of 1974 is amended by adding at the end
the following new part:

‘‘PART 8—IMPROVING MANAGED CARE

‘‘SUBPART A—GRIEVANCE AND APPEALS

‘‘SEC. 801. UTILIZATION REVIEW ACTIVITIES.
‘‘(a) COMPLIANCE WITH REQUIREMENTS.—

‘‘(1) IN GENERAL.—A group health plan, and a health insur-
ance issuer that provides health insurance coverage in connec-
tion with such a plan, shall conduct utilization review activi-
ties in connection with the provision of benefits under such
plan or coverage only in accordance with a utilization review
program that meets the requirements of this section.

‘‘(2) USE OF OUTSIDE AGENTS.—Nothing in this section shall
be construed as preventing a group health plan or health in-
surance issuer from arranging through a contract or otherwise
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for persons or entities to conduct utilization review activities
on behalf of the plan or issuer, so long as such activities are
conducted in accordance with a utilization review program that
meets the requirements of this section.

‘‘(3) UTILIZATION REVIEW DEFINED.—For purposes of this sec-
tion, the terms ‘utilization review’ and ‘utilization review ac-
tivities’ mean procedures used to monitor or evaluate the use
or coverage, clinical necessity, appropriateness, efficacy, or effi-
ciency of health care services, procedures or settings, and in-
cludes prospective review, concurrent review, second opinions,
case management, discharge planning, or retrospective review.

‘‘(b) WRITTEN POLICIES AND CRITERIA.—
‘‘(1) WRITTEN POLICIES.—A utilization review program shall

be conducted consistent with written policies and procedures
that govern all aspects of the program.

‘‘(2) USE OF WRITTEN CRITERIA.—
‘‘(A) IN GENERAL.—Such a program shall utilize written

clinical review criteria developed with input from a range
of appropriate practicing physicians, as determined by the
plan, pursuant to the program. Such criteria shall include
written clinical review criteria that are based on valid clin-
ical evidence where available and that are directed specifi-
cally at meeting the needs of at-risk populations and cov-
ered individuals with chronic conditions or severe ill-
nesses, including gender-specific criteria and pediatric-spe-
cific criteria where available and appropriate.

‘‘(B) CONTINUING USE OF STANDARDS IN RETROSPECTIVE
REVIEW.—If a health care service has been specifically pre-
authorized or approved for a participant or beneficiary
under such a program, the program shall not, pursuant to
retrospective review, revise or modify the specific stand-
ards, criteria, or procedures used for the utilization review
for procedures, treatment, and services delivered to the in-
dividual during the same course of treatment.

‘‘(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—Such a
program shall provide for periodic evaluation at reasonable
intervals of the clinical appropriateness of a sample of de-
nials of claims for benefits.

‘‘(c) CONDUCT OF PROGRAM ACTIVITIES.—
‘‘(1) ADMINISTRATION BY HEALTH CARE PROFESSIONALS.—A

utilization review program shall be administered by appro-
priate physician specialists who shall be selected by the plan
or issuer and who shall oversee review decisions.

‘‘(2) USE OF QUALIFIED, INDEPENDENT PERSONNEL.—
‘‘(A) IN GENERAL.—A utilization review program shall

provide for the conduct of utilization review activities only
through personnel who are qualified and have received ap-
propriate training in the conduct of such activities under
the program.

‘‘(B) PROHIBITION OF CONTINGENT COMPENSATION AR-
RANGEMENTS.—Such a program shall not, with respect to
utilization review activities, permit or provide compensa-
tion or anything of value to its employees, agents, or con-
tractors in a manner that encourages denials of claims for
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benefits. This subparagraph shall not preclude any capita-
tion arrangements between plans and providers.

‘‘(C) PROHIBITION OF CONFLICTS.—Such a program shall
not permit a health care professional who is providing
health care services to an individual to perform utilization
review activities in connection with the health care serv-
ices being provided to the individual.

‘‘(3) ACCESSIBILITY OF REVIEW.—Such a program shall pro-
vide that appropriate personnel performing utilization review
activities under the program, including the utilization review
administrator, are reasonably accessible by toll-free telephone
during normal business hours to discuss patient care and allow
response to telephone requests, and that appropriate provision
is made to receive and respond promptly to calls received dur-
ing other hours.

‘‘(4) LIMITS ON FREQUENCY.—Such a program shall not pro-
vide for the performance of utilization review activities with re-
spect to a class of services furnished to an individual more fre-
quently than is reasonably required to assess whether the
services under review are medically necessary or appropriate.

‘‘(d) DEADLINE FOR DETERMINATIONS.—
‘‘(1) PRIOR AUTHORIZATION SERVICES.—

‘‘(A) IN GENERAL.—Except as provided in paragraph (2),
in the case of a utilization review activity involving the
prior authorization of health care items and services for an
individual, the utilization review program shall make a de-
termination concerning such authorization, and provide
notice of the determination to the individual or the individ-
ual’s designee and the individual’s health care provider by
telephone and in printed or electronic form, no later than
the deadline specified in subparagraph (B). The provider
involved shall provide timely access to information rel-
evant to the matter of the review decision.

‘‘(B) DEADLINE.—
‘‘(i) IN GENERAL.—Subject to clauses (ii) and (iii), the

deadline specified in this subparagraph is 14 days
after the earliest date as of which the request for prior
authorization has been received and all necessary in-
formation has been provided.

‘‘(ii) EXTENSION PERMITTED WHERE NOTICE OF ADDI-
TIONAL INFORMATION REQUIRED.—If a utilization re-
view program—

‘‘(I) receives a request for a prior authorization,
‘‘(II) determines that additional information is

necessary to complete the review and make the
determination on the request,

‘‘(III) notifies the requester, not later than 5
business days after the date of receiving the re-
quest, of the need for such specified additional in-
formation, and

‘‘(IV) requires the requester to submit specified
information not later than 2 business days after
notification,
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the deadline specified in this subparagraph is 14 days
after the date the program receives the specified addi-
tional information, but in no case later than 28 days
after the date of receipt of the request for the prior au-
thorization. This clause shall not apply if the deadline
is specified in clause (iii).

‘‘(iii) EXPEDITED CASES.—In the case of a situation
described in section 802(c)(1)(A), the deadline specified
in this subparagraph is 48 hours after the time of the
request for prior authorization.

‘‘(2) ONGOING CARE.—
‘‘(A) CONCURRENT REVIEW.—

‘‘(i) IN GENERAL.—Subject to subparagraph (B), in
the case of a concurrent review of ongoing care (in-
cluding hospitalization), which results in a termi-
nation or reduction of such care, the plan must pro-
vide by telephone and in printed or electronic form no-
tice of the concurrent review determination to the in-
dividual or the individual’s designee and the individ-
ual’s health care provider as soon as possible in ac-
cordance with the medical exigencies of the case, with
sufficient time prior to the termination or reduction to
allow for an appeal under section 802(c)(1)(A) to be
completed before the termination or reduction takes
effect.

‘‘(ii) CONTENTS OF NOTICE.—Such notice shall in-
clude, with respect to ongoing health care items and
services, the number of ongoing services approved, the
new total of approved services, the date of onset of
services, and the next review date, if any, as well as
a statement of the individual’s rights to further ap-
peal.

‘‘(B) EXCEPTION.—Subparagraph (A) shall not be inter-
preted as requiring plans or issuers to provide coverage of
care that would exceed the coverage limitations for such
care.

‘‘(3) PREVIOUSLY PROVIDED SERVICES.—In the case of a utili-
zation review activity involving retrospective review of health
care services previously provided for an individual, the utiliza-
tion review program shall make a determination concerning
such services, and provide notice of the determination to the
individual or the individual’s designee and the individual’s
health care provider by telephone and in printed or electronic
form, within 30 days of the date of receipt of information that
is reasonably necessary to make such determination, but in no
case later than 60 days after the date of receipt of the claim
for benefits.

‘‘(4) FAILURE TO MEET DEADLINE.—In a case in which a group
health plan or health insurance issuer fails to make a deter-
mination on a claim for benefit under paragraph (1), (2)(A), or
(3) by the applicable deadline established under the respective
paragraph, the failure shall be treated under this subpart as
a denial of the claim as of the date of the deadline.
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‘‘(5) REFERENCE TO SPECIAL RULES FOR EMERGENCY SERVICES,
MAINTENANCE CARE, POST-STABILIZATION CARE, AND EMERGENCY
AMBULANCE SERVICES.—For waiver of prior authorization re-
quirements in certain cases involving emergency services,
maintenance care and post-stabilization care, and emergency
ambulance services, see subsections (a)(1), (b), and (c)(1) of sec-
tion 813, respectively.

‘‘(e) NOTICE OF DENIALS OF CLAIMS FOR BENEFITS.—
‘‘(1) IN GENERAL.—Notice of a denial of claims for benefits

under a utilization review program shall be provided in printed
or electronic form and written in a manner calculated to be un-
derstood by the participant or beneficiary and shall include—

‘‘(A) the reasons for the denial (including the clinical ra-
tionale);

‘‘(B) instructions on how to initiate an appeal under sec-
tion 802; and

‘‘(C) notice of the availability, upon request of the indi-
vidual (or the individual’s designee) of the clinical review
criteria relied upon to make such denial.

‘‘(2) SPECIFICATION OF ANY ADDITIONAL INFORMATION.—Such
a notice shall also specify what (if any) additional necessary in-
formation must be provided to, or obtained by, the person mak-
ing the denial in order to make a decision on such an appeal.

‘‘(f) CLAIM FOR BENEFITS AND DENIAL OF CLAIM FOR BENEFITS
DEFINED.—For purposes of this subpart:

‘‘(1) CLAIM FOR BENEFITS.—The term ‘claim for benefits’
means any request for coverage (including authorization of cov-
erage), or for payment in whole or in part, for an item or serv-
ice under a group health plan or health insurance coverage of-
fered in connection with such a plan.

‘‘(2) DENIAL OF CLAIM FOR BENEFITS.—The term ‘denial’
means, with respect to a claim for benefits, a denial, or a fail-
ure to act on a timely basis upon, in whole or in part, the claim
for benefits and includes a failure to provide or pay for benefits
(including items and services) required to be provided or paid
for under this part.

‘‘SEC. 802. INTERNAL APPEALS PROCEDURES.
‘‘(a) RIGHT OF REVIEW.—

‘‘(1) IN GENERAL.—Each group health plan, and each health
insurance issuer offering health insurance coverage in connec-
tion with such a plan—

‘‘(A) shall provide adequate notice in written or elec-
tronic form to any participant or beneficiary under such
plan whose claim for benefits under the plan or coverage
has been denied (within the meaning of section 801(f)(2)),
setting forth the specific reasons for such denial of claim
for benefits and rights to any further review or appeal,
written in layman’s terms to be understood by the partici-
pant or beneficiary; and

‘‘(B) shall afford such a participant or beneficiary (and
any provider or other person acting on behalf of such an
individual with the individual’s consent or without such
consent if the individual is medically unable to provide
such consent) who is dissatisfied with such a denial of
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claim for benefits a reasonable opportunity of not less than
180 days to request and obtain a full and fair review by
a named fiduciary (with respect to such plan) or named ap-
propriate individual (with respect to such coverage) of the
decision denying the claim.

‘‘(2) TREATMENT OF ORAL REQUESTS.—The request for review
under paragraph (1)(B) may be made orally, but, in the case
of an oral request, shall be followed by a request in written or
electronic form.

‘‘(b) INTERNAL REVIEW PROCESS.—
‘‘(1) CONDUCT OF REVIEW.—

‘‘(A) IN GENERAL.—A review of a denial of claim under
this section shall be made by an individual (who shall be
a physician in a case involving medical judgment) who has
been selected by the plan or issuer and who did not make
the initial denial in the internally appealable decision, ex-
cept that in the case of limited scope coverage (as defined
in subparagraph (B)) an appropriate specialist shall review
the decision.

‘‘(B) LIMITED SCOPE COVERAGE DEFINED.—For purposes
of subparagraph (A), the term ‘limited scope coverage’
means a group health plan or health insurance coverage
the only benefits under which are for benefits described in
section 2791(c)(2)(A) of the Public Health Service Act (42
U.S.C. 300gg–91(c)(2)).

‘‘(2) TIME LIMITS FOR INTERNAL REVIEWS.—
‘‘(A) IN GENERAL.—Having received such a request for re-

view of a denial of claim, the plan or issuer shall, in ac-
cordance with the medical exigencies of the case but not
later than the deadline specified in subparagraph (B), com-
plete the review on the denial and transmit to the partici-
pant, beneficiary, or other person involved a decision that
affirms, reverses, or modifies the denial. If the decision
does not reverse the denial, the plan or issuer shall trans-
mit, in printed or electronic form, a notice that sets forth
the grounds for such decision and that includes a descrip-
tion of rights to any further appeal. Such decision shall be
treated as the final decision of the plan. Failure to issue
such a decision by such deadline shall be treated as a final
decision affirming the denial of claim.

‘‘(B) DEADLINE.—
‘‘(i) IN GENERAL.—Subject to clauses (ii) and (iii), the

deadline specified in this subparagraph is 14 days
after the earliest date as of which the request for prior
authorization has been received and all necessary in-
formation has been provided. The provider involved
shall provide timely access to information relevant to
the matter of the review decision.

‘‘(ii) EXTENSION PERMITTED WHERE NOTICE OF ADDI-
TIONAL INFORMATION REQUIRED.—If a group health
plan or health insurance issuer—

‘‘(I) receives a request for internal review,
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‘‘(II) determines that additional information is
necessary to complete the review and make the
determination on the request,

‘‘(III) notifies the requester, not later than 5
business days after the date of receiving the re-
quest, of the need for such specified additional in-
formation, and

‘‘(IV) requires the requester to submit specified
information not later than 48 hours after notifica-
tion,

the deadline specified in this subparagraph is 14 days
after the date the plan or issuer receives the specified
additional information, but in no case later than 28
days after the date of receipt of the request for the in-
ternal review. This clause shall not apply if the dead-
line is specified in clause (iii).

‘‘(iii) EXPEDITED CASES.—In the case of a situation
described in subsection (c)(1)(A), the deadline specified
in this subparagraph is 48 hours after the time of re-
quest for review.

‘‘(c) EXPEDITED REVIEW PROCESS.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer, shall establish procedures in writing for the expe-
dited consideration of requests for review under subsection (b)
in situations—

‘‘(A) in which, as determined by the plan or issuer or as
certified in writing by a treating physician, the application
of the normal timeframe for making the determination
could seriously jeopardize the life or health of the partici-
pant or beneficiary or such individual’s ability to regain
maximum function; or

‘‘(B) described in section 801(d)(2) (relating to requests
for continuation of ongoing care which would otherwise be
reduced or terminated).

‘‘(2) PROCESS.—Under such procedures—
‘‘(A) the request for expedited review may be submitted

orally or in writing by an individual or provider who is
otherwise entitled to request the review;

‘‘(B) all necessary information, including the plan’s or
issuer’s decision, shall be transmitted between the plan or
issuer and the requester by telephone, facsimile, or other
similarly expeditious available method; and

‘‘(C) the plan or issuer shall expedite the review in the
case of any of the situations described in subparagraph (A)
or (B) of paragraph (1).

‘‘(3) DEADLINE FOR DECISION.—The decision on the expedited
review must be made and communicated to the parties as soon
as possible in accordance with the medical exigencies of the
case, and in no event later than 48 hours after the time of re-
ceipt of the request for expedited review, except that in a case
described in paragraph (1)(B), the decision must be made be-
fore the end of the approved period of care.

‘‘(d) WAIVER OF PROCESS.—A plan or issuer may waive its rights
for an internal review under subsection (b). In such case the partic-
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ipant or beneficiary involved (and any designee or provider in-
volved) shall be relieved of any obligation to complete the review
involved and may, at the option of such participant, beneficiary,
designee, or provider, proceed directly to seek further appeal
through any applicable external appeals process.
‘‘SEC. 803. EXTERNAL APPEALS PROCEDURES.

‘‘(a) RIGHT TO EXTERNAL APPEAL.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer offering health insurance coverage in connection
with such a plan, shall provide for an external appeals process
that meets the requirements of this section in the case of an
externally appealable decision described in paragraph (2), for
which a timely appeal is made (within a reasonable period not
to exceed 365 days) either by the plan or issuer or by the par-
ticipant or beneficiary (and any provider or other person acting
on behalf of such an individual with the individual’s consent or
without such consent if such an individual is medically unable
to provide such consent).

‘‘(2) EXTERNALLY APPEALABLE DECISION DEFINED.—
‘‘(A) IN GENERAL.—For purposes of this section, the term

‘externally appealable decision’ means a denial of claim for
benefits (as defined in section 801(f)(2)), if—

‘‘(i) the item or service involved is covered under the
plan or coverage,

‘‘(ii) the amount involved exceeds $100, increased or
decreased, for each calendar year that ends after De-
cember 31, 2001, by the same percentage as the per-
centage by which the medical care expenditure cat-
egory of the Consumer Price Index for All Urban Con-
sumers (United States city average), published by the
Bureau of Labor Statistics, for September of the pre-
ceding calendar year has increased or decreased from
such index for September 2000, and

‘‘(iii) the requirements of subparagraph (B) are met
with respect to such denial.

Such term also includes a failure to meet an applicable
deadline for internal review under section 802 or such
standards as are established pursuant to section 818.

‘‘(B) REQUIREMENTS.—For purposes of subparagraph
(A)(iii), the requirements of this subparagraph are met
with respect to a denial of a claim for benefits if—

‘‘(i) the denial is based in whole or in part on a deci-
sion that the item or service is not medically necessary
or appropriate or is investigational or experimental, or

‘‘(ii) in such denial, the decision as to whether an
item or service is covered involves a medical judgment.

‘‘(C) EXCLUSIONS.—The term ‘externally appealable deci-
sion’ does not include—

‘‘(i) specific exclusions or express limitations on the
amount, duration, or scope of coverage; or

‘‘(ii) a decision regarding eligibility for any benefits.
‘‘(3) EXHAUSTION OF INTERNAL REVIEW PROCESS.—Except as

provided under section 802(d), a plan or issuer may condition
the use of an external appeal process in the case of an exter-
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nally appealable decision upon a final decision in an internal
review under section 802, but only if the decision is made in
a timely basis consistent with the deadlines provided under
this subpart.

‘‘(4) FILING FEE REQUIREMENT.—
‘‘(A) IN GENERAL.—A plan or issuer may condition the

use of an external appeal process upon payment in ad-
vance to the plan or issuer of a $25 filing fee.

‘‘(B) REFUNDING FEE IN CASE OF SUCCESSFUL APPEALS.—
The plan or issuer shall refund payment of the filing fee
under this paragraph if the recommendation of the exter-
nal appeal entity is to reverse the denial of a claim for
benefits which is the subject of the appeal.

‘‘(b) GENERAL ELEMENTS OF EXTERNAL APPEALS PROCESS.—
‘‘(1) USE OF QUALIFIED EXTERNAL APPEAL ENTITY.—

‘‘(A) IN GENERAL.—The external appeal process under
this section of a plan or issuer shall be conducted between
the plan or issuer and one or more qualified external ap-
peal entities (as defined in subsection (c)). Nothing in this
subsection shall be construed as requiring that such proce-
dures provide for the selection for any plan of more than
one such entity.

‘‘(B) LIMITATION ON PLAN OR ISSUER SELECTION.—The
Secretary shall implement procedures to assure that the
selection process among qualified external appeal entities
will not create any incentives for external appeal entities
to make a decision in a biased manner.

‘‘(C) OTHER TERMS AND CONDITIONS.—The terms and
conditions of this paragraph shall be consistent with the
standards the Secretary shall establish to assure there is
no real or apparent conflict of interest in the conduct of ex-
ternal appeal activities. All costs of the process (except
those incurred by the participant, beneficiary, or treating
professional in support of the appeal) shall be paid by the
plan or issuer, and not by the participant or beneficiary.
The previous sentence shall not be construed as applying
to the imposition of a filing fee under subsection (a)(4).

‘‘(2) ELEMENTS OF PROCESS.—An external appeal process
shall be conducted consistent with standards established by
the Secretary that include at least the following:

‘‘(A) FAIR AND DE NOVO DETERMINATION.—The process
shall provide for a fair, de novo determination described in
subparagraph (B) based on evidence described in subpara-
graphs (C) and (D).

‘‘(B) STANDARD OF REVIEW.—An external appeal entity
shall determine whether the plan’s or issuer’s decision is
appropriate for the medical condition of the patient in-
volved (as determined by the entity) taking into account as
of the time of the entity’s determination the patient’s med-
ical condition and any relevant and reliable evidence the
entity obtains under subparagraphs (C) and (D). If the en-
tity determines the decision is appropriate for such condi-
tion, the entity shall affirm the decision and to the extent
that the entity determines the decision is not appropriate
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for such condition, the entity shall reverse the decision.
Nothing in this subparagraph shall be construed as pro-
viding for coverage of items or services not provided or cov-
ered by the plan or issuer.

‘‘(C) REQUIRED CONSIDERATION OF CERTAIN MATTERS.—In
making such determination, the external appeal entity
shall consider, but not be bound by—

‘‘(i) any language in the plan or coverage document
relating to the definitions of the terms medical neces-
sity, medically necessary or appropriate, or experi-
mental, investigational, or related terms;

‘‘(ii) the decision made by the plan or issuer upon in-
ternal review under section 802 and any guidelines or
standards used by the plan or issuer in reaching such
decision; and

‘‘(iii) the opinion of the individual’s treating physi-
cian or health care professional.

The entity also shall consider any personal health and
medical information supplied with respect to the indi-
vidual whose denial of claim for benefits has been ap-
pealed. The entity also shall consider the results of studies
that meet professionally recognized standards of validity
and replicability or that have been published in peer-re-
viewed journals.

‘‘(D) ADDITIONAL EVIDENCE.—Such entity may also take
into consideration but not be limited to the following evi-
dence (to the extent available):

‘‘(i) The results of professional consensus con-
ferences.

‘‘(ii) Practice and treatment policies.
‘‘(iii) Community standard of care.
‘‘(iv) Generally accepted principles of professional

medical practice consistent with the best practice of
medicine.

‘‘(v) To the extent that the entity determines it to be
free of any conflict of interest, the opinions of individ-
uals who are qualified as experts in one or more fields
of health care which are directly related to the matters
under appeal.

‘‘(vi) To the extent that the entity determines it to
be free of any conflict of interest, the results of peer
reviews conducted by the plan or issuer involved.

‘‘(E) DETERMINATION CONCERNING EXTERNALLY APPEAL-
ABLE DECISIONS.—

‘‘(i) IN GENERAL.—A qualified external appeal entity
shall determine—

‘‘(I) whether a denial of claim for benefits is an
externally appealable decision (within the mean-
ing of subsection (a)(2));

‘‘(II) whether an externally appealable decision
involves an expedited appeal;

‘‘(III) for purposes of initiating an external re-
view, whether the internal review process has
been completed; and
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‘‘(IV) whether the item or services is covered
under the plan or coverage.

‘‘(ii) CONSTRUCTION.—Nothing in a determination by
a qualified external appeal entity under this section
shall be construed as authorizing, or providing for,
coverage of items and services for which benefits are
not provided under the plan or coverage.

‘‘(F) OPPORTUNITY TO SUBMIT EVIDENCE.—Each party to
an externally appealable decision may submit evidence re-
lated to the issues in dispute.

‘‘(G) PROVISION OF INFORMATION.—The plan or issuer in-
volved shall provide to the external appeal entity timely
access to information and to provisions of the plan or
health insurance coverage relating to the matter of the ex-
ternally appealable decision, as determined by the entity.
The provider involved shall provide to the external appeal
entity timely access to information relevant to the matter
of the externally appealable decision, as determined by the
entity.

‘‘(H) TIMELY DECISIONS.—A determination by the exter-
nal appeal entity on the decision shall—

‘‘(i) be made orally or in written or electronic form
and, if it is made orally, shall be supplied to the par-
ties in written or electronic form as soon as possible;

‘‘(ii) be made in accordance with the medical exigen-
cies of the case involved, but in no event later than 21
days after the date (or, in the case of an expedited ap-
peal, 48 hours after the time) of requesting an exter-
nal appeal of the decision;

‘‘(iii) state, in layperson’s language, the scientific ra-
tionale for such determination as well as the basis for
such determination, including, if relevant, any basis in
the terms or conditions of the plan or coverage; and

‘‘(iv) inform the participant or beneficiary of the in-
dividual’s rights (including any limitation on such
rights) to seek binding arbitration or further review by
the courts (or other process) of the external appeal de-
termination.

‘‘(I) COMPLIANCE WITH DETERMINATION.—If the external
appeal entity determines that a denial of a claim for bene-
fits was not reasonable and reverses the denial, the plan
or issuer—

‘‘(i) shall (upon the receipt of the determination) au-
thorize benefits in accordance with such determina-
tion;

‘‘(ii) shall take such actions as may be necessary to
provide benefits (including items or services) in a
timely manner consistent with such determination;
and

‘‘(iii) shall submit information to the entity docu-
menting compliance with the entity’s determination
and this subparagraph.

‘‘(J) CONSTRUCTION.—Nothing in this paragraph shall be
construed as providing for coverage of items and services
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for which benefits are not provided under the plan or cov-
erage.

‘‘(c) QUALIFICATIONS OF EXTERNAL APPEAL ENTITIES.—
‘‘(1) IN GENERAL.—For purposes of this section, the term

‘qualified external appeal entity’ means, in relation to a plan
or issuer, an entity that is certified under paragraph (2) as
meeting the following requirements:

‘‘(A) The entity meets the independence requirements of
paragraph (3).

‘‘(B) The entity conducts external appeal activities
through at least three clinical peers who are practicing
physicians.

‘‘(C) The entity has sufficient medical, legal, and other
expertise and sufficient staffing to conduct external appeal
activities for the plan or issuer on a timely basis consistent
with subsection (b)(2)(G).

‘‘(2) INITIAL CERTIFICATION OF EXTERNAL APPEAL ENTITIES.—
‘‘(A) IN GENERAL.—In order to be treated as a qualified

external appeal entity with respect to a group health plan
or a health insurance issuer in connection with a group
health plan, the entity must be certified (and, in accord-
ance with subparagraph (B), periodically recertified),
under such standards as may be prescribed by the Sec-
retary, as meeting the requirements of paragraph (1)—

‘‘(i) by the Secretary;
‘‘(ii) under a process recognized or approved by the

Secretary; or
‘‘(iii) to the extent provided in subparagraph (C)(i),

by a qualified private standard-setting organization
(certified under such subparagraph), if elected by the
entity.

‘‘(B) RECERTIFICATION PROCESS.—The Secretary shall de-
velop standards for the recertification of external appeal
entities. Such standards shall include a review of—

‘‘(i) the number of cases reviewed;
‘‘(ii) a summary of the disposition of those cases;
‘‘(iii) the length of time in making determinations on

those cases;
‘‘(iv) updated information of what was required to be

submitted as a condition of certification for the entity’s
performance of external appeal activities; and

‘‘(v) information necessary to assure that the entity
meets the independence requirements (described in
paragraph (3)) with respect to plans and issuers for
which it conducts external review activities.

‘‘(C) CERTIFICATION OF QUALIFIED PRIVATE STANDARD-
SETTING ORGANIZATIONS.—For purposes of subparagraph
(A)(iii), the Secretary shall provide for a process for certifi-
cation (and periodic recertification) of qualified private
standard-setting organizations which provide for certifi-
cation of external appeal entities. Such an organization
shall only be certified if the organization does not certify
an external appeal entity unless it meets standards at
least as stringent as the standards required for certifi-
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cation of such an entity by the Secretary under subpara-
graph (A)(i).

‘‘(D) CONSTRUCTION.—Nothing in subparagraph (A) shall
be construed as permitting the Secretary to delegate cer-
tification or regulatory authority under clause (i) of such
subparagraph to any person outside the Department of
Labor.

‘‘(3) INDEPENDENCE REQUIREMENTS.—
‘‘(A) IN GENERAL.—A clinical peer or other entity meets

the independence requirements of this paragraph if—
‘‘(i) the peer or entity is not affiliated with any re-

lated party;
‘‘(ii) any compensation received by such peer or enti-

ty in connection with the external review is reasonable
and not contingent on any decision rendered by the
peer or entity;

‘‘(iii) the plan and the issuer (if any) have no re-
course against the peer or entity in connection with
the external review; and

‘‘(iv) the peer or entity does not otherwise have a
conflict of interest with a related party.

‘‘(B) RELATED PARTY.—For purposes of this paragraph,
the term ‘related party’ means—

‘‘(i) a group health plan or health insurance coverage
offered in connection with such a plan, the plan or the
health insurance issuer offering such coverage, or any
plan sponsor, fiduciary, officer, director, or manage-
ment employee of such plan or issuer;

‘‘(ii) the health care professional that provided the
health care involved in the coverage decision;

‘‘(iii) the institution at which the health care in-
volved in the coverage decision is provided; or

‘‘(iv) the manufacturer of any drug or other item
that was included in the health care involved in the
coverage decision.

‘‘(C) AFFILIATED.—For purposes of this paragraph, the
term ‘affiliated’ means, in connection with any peer or en-
tity, having a familial, financial, or fiduciary relationship
with such peer or entity.

‘‘(4) LIMITATION ON LIABILITY OF REVIEWERS.—No qualified
external appeal entity having a contract with a plan or issuer
under this part and no person who is employed by any such
entity or who furnishes professional services to such entity,
shall be held by reason of the performance of any duty, func-
tion, or activity required or authorized pursuant to this section,
to have violated any criminal law, or to be civilly liable under
any law of the United States or of any State (or political sub-
division thereof) if due care was exercised in the performance
of such duty, function, or activity and there was no actual mal-
ice or gross misconduct in the performance of such duty, func-
tion, or activity.

‘‘(d) EXTERNAL APPEAL DETERMINATION BINDING ON PLAN.—
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‘‘(1) IN GENERAL.—The determination by an external appeal
entity shall be binding on the plan (and issuer, if any) involved
in the determination.

‘‘(2) PROTECTION OF LEGAL RIGHTS.—Nothing in this subpart
shall be construed as removing any legal rights of participants,
beneficiaries, and others under State or Federal law, including
the right to file judicial actions to enforce rights.

‘‘(e) PENALTIES AGAINST AUTHORIZED OFFICIALS FOR REFUSING TO
AUTHORIZE THE DETERMINATION OF AN EXTERNAL APPEAL ENTI-
TY.—

‘‘(1) MONETARY PENALTIES.—In any case in which the deter-
mination of an external appeal entity is not followed in a time-
ly fashion by a group health plan, or by a health insurance
issuer offering health insurance coverage in connection with
such a plan, any named fiduciary who, acting in the capacity
of authorizing the benefit, causes such refusal may, in the dis-
cretion in a court of competent jurisdiction, be liable to an ag-
grieved participant or beneficiary for a civil penalty in an
amount of up to $1,000 a day from the date on which the de-
termination was transmitted to the plan or issuer by the exter-
nal appeal entity until the date the refusal to provide the ben-
efit is corrected.

‘‘(2) CEASE AND DESIST ORDER AND ORDER OF ATTORNEY’S
FEES.—In any action described in paragraph (1) brought by a
participant or beneficiary with respect to a group health plan,
or a health insurance issuer offering health insurance coverage
in connection with such a plan, in which a plaintiff alleges that
a person referred to in such paragraph has taken an action re-
sulting in a refusal of a benefit determined by an external ap-
peal entity in violation of such terms of the plan, coverage, or
this subpart, or has failed to take an action for which such per-
son is responsible under the plan, coverage, or this part and
which is necessary under the plan or coverage for authorizing
a benefit, the court shall cause to be served on the defendant
an order requiring the defendant—

‘‘(A) to cease and desist from the alleged action or failure
to act; and

‘‘(B) to pay to the plaintiff a reasonable attorney’s fee
and other reasonable costs relating to the prosecution of
the action on the charges on which the plaintiff prevails.

‘‘(f) PROTECTION OF LEGAL RIGHTS.—Nothing in this subpart
shall be construed as removing or limiting any legal rights of par-
ticipants, beneficiaries, and others under State or Federal law (in-
cluding section 502), including the right to file judicial actions to
enforce rights.
‘‘SEC. 804. ESTABLISHMENT OF A GRIEVANCE PROCESS.

‘‘(a) ESTABLISHMENT OF GRIEVANCE SYSTEM.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer in connection with the provision of health insur-
ance coverage in connection with such a plan, shall establish
and maintain a system to provide for the presentation and res-
olution of oral and written grievances brought by individuals
who are participants or beneficiaries or health care providers
or other individuals acting on behalf of an individual and with
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the individual’s consent or without such consent if the indi-
vidual is medically unable to provide such consent, regarding
any aspect of the plan’s or issuer’s services.

‘‘(2) GRIEVANCE DEFINED.—In this section, the term ‘griev-
ance’ means any question, complaint, or concern brought by a
participant or beneficiary that is not a claim for benefits.

‘‘(b) GRIEVANCE SYSTEM.—Such system shall include the fol-
lowing components with respect to individuals who are participants
or beneficiaries:

‘‘(1) Written notification to all such individuals and providers
of the telephone numbers and business addresses of the plan
or issuer personnel responsible for resolution of grievances and
appeals.

‘‘(2) A system to record and document, over a period of at
least 3 previous years beginning two months after the date of
the enactment of this Act, all grievances and appeals made and
their status.

‘‘(3) A process providing processing and resolution of griev-
ances within 60 days.

‘‘(4) Procedures for follow-up action, including the methods to
inform the person making the grievance of the resolution of the
grievance.

Grievances are not subject to appeal under the previous provisions
of this subpart.

‘‘SUBPART B—ACCESS TO CARE

‘‘SEC. 812. CHOICE OF HEALTH CARE PROFESSIONAL.
‘‘(a) PRIMARY CARE.—If a group health plan, or a health insur-

ance issuer that offers health insurance coverage in connection
with such a plan, requires or provides for designation by a partici-
pant or beneficiary of a participating primary care provider, then
the plan or issuer shall permit each participant and beneficiary to
designate any participating primary care provider who is available
to accept such individual.

‘‘(b) SPECIALISTS.—A group health plan and a health insurance
issuer that offers health insurance coverage in connection with
such a plan shall permit each participant or beneficiary to receive
medically necessary or appropriate specialty care, pursuant to ap-
propriate referral procedures, from any qualified participating
health care professional who is available to accept such individual
for such care.
‘‘SEC. 813. ACCESS TO EMERGENCY CARE.

‘‘(a) COVERAGE OF EMERGENCY SERVICES.—
‘‘(1) IN GENERAL.—If a group health plan, or health insur-

ance coverage offered by a health insurance issuer in connec-
tion with such a plan, provides or covers any benefits with re-
spect to services in an emergency department of a hospital, the
plan or issuer shall cover emergency services (as defined in
paragraph (2)(B))—

‘‘(A) without the need for any prior authorization deter-
mination;
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‘‘(B) whether the health care provider furnishing such
services is a participating provider with respect to such
services;

‘‘(C) in a manner so that, if such services are provided
to a participant or beneficiary—

‘‘(i) by a nonparticipating health care provider with
or without prior authorization, or

‘‘(ii) by a participating health care provider without
prior authorization,

the participant or beneficiary is not liable for amounts that
exceed the amounts of liability that would be incurred if
the services were provided by a participating health care
provider with prior authorization; and

‘‘(D) without regard to any other term or condition of
such coverage (other than exclusion or coordination of ben-
efits, or an affiliation or waiting period, permitted under
section 2701 of the Public Health Service Act, section 701,
or section 9801 of the Internal Revenue Code of 1986, and
other than applicable cost-sharing).

‘‘(2) DEFINITIONS.—In this section:
‘‘(A) EMERGENCY MEDICAL CONDITION.—The term ‘emer-

gency medical condition’ means—
‘‘(i) a medical condition manifesting itself by acute

symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an aver-
age knowledge of health and medicine, could reason-
ably expect the absence of immediate medical atten-
tion to result in a condition described in clause (i), (ii),
or (iii) of section 1867(e)(1)(A) of the Social Security
Act; and

‘‘(ii) a medical condition manifesting itself in a
neonate by acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent health care
professional could reasonably expect the absence of
immediate medical attention to result in a condition
described in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

‘‘(B) EMERGENCY SERVICES.—The term ‘emergency serv-
ices’ means—

‘‘(i) with respect to an emergency medical condition
described in subparagraph (A)(i)—

‘‘(I) a medical screening examination (as re-
quired under section 1867 of the Social Security
Act) that is within the capability of the emergency
department of a hospital, including ancillary serv-
ices routinely available to the emergency depart-
ment to evaluate such emergency medical condi-
tion, and

‘‘(II) within the capabilities of the staff and fa-
cilities available at the hospital, such further med-
ical examination and treatment as are required
under section 1867 of such Act to stabilize the pa-
tient; or
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‘‘(ii) with respect to an emergency medical condition
described in subparagraph (A)(ii), medical treatment
for such condition rendered by a health care provider
in a hospital to a neonate, including available hospital
ancillary services in response to an urgent request of
a health care professional and to the extent necessary
to stabilize the neonate.

‘‘(C) STABILIZE.—The term ‘to stabilize’ means, with re-
spect to an emergency medical condition, to provide such
medical treatment of the condition as may be necessary to
assure, within reasonable medical probability, that no ma-
terial deterioration of the condition is likely to result from
or occur during the transfer of the individual from a facil-
ity.

‘‘(b) REIMBURSEMENT FOR MAINTENANCE CARE AND POST-STA-
BILIZATION CARE.—If benefits are available under a group health
plan, or under health insurance coverage offered by a health insur-
ance issuer in connection with such a plan, with respect to mainte-
nance care or post-stabilization care covered under the guidelines
established under section 1852(d)(2) of the Social Security Act, the
plan or issuer shall provide for reimbursement with respect to such
services provided to a participant or beneficiary other than through
a participating health care provider in a manner consistent with
subsection (a)(1)(C) (and shall otherwise comply with such guide-
lines).

‘‘(c) COVERAGE OF EMERGENCY AMBULANCE SERVICES.—
‘‘(1) IN GENERAL.—If a group health plan, or health insur-

ance coverage provided by a health insurance issuer in connec-
tion with such a plan, provides any benefits with respect to
ambulance services and emergency services, the plan or issuer
shall cover emergency ambulance services (as defined in para-
graph (2))) furnished under the plan or coverage under the
same terms and conditions under subparagraphs (A) through
(D) of subsection (a)(1) under which coverage is provided for
emergency services.

‘‘(2) EMERGENCY AMBULANCE SERVICES.—For purposes of this
subsection, the term ‘emergency ambulance services’ means
ambulance services (as defined for purposes of section
1861(s)(7) of the Social Security Act) furnished to transport an
individual who has an emergency medical condition (as defined
in subsection (a)(2)(A)) to a hospital for the receipt of emer-
gency services (as defined in subsection (a)(2)(B)) in a case in
which the emergency services are covered under the plan or
coverage pursuant to subsection (a)(1) and a prudent
layperson, with an average knowledge of health and medicine,
could reasonably expect that the absence of such transport
would result in placing the health of the individual in serious
jeopardy, serious impairment of bodily function, or serious dys-
function of any bodily organ or part.

‘‘SEC. 814. ACCESS TO SPECIALTY CARE.
‘‘(a) SPECIALTY CARE FOR COVERED SERVICES.—

‘‘(1) IN GENERAL.—If—
‘‘(A) an individual is a participant or beneficiary under

a group health plan or is covered under health insurance
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coverage offered by a health insurance issuer in connection
with such a plan,

‘‘(B) the individual has a condition or disease of suffi-
cient seriousness and complexity to require treatment by
a specialist or the individual requires physician pathology
services, and

‘‘(C) benefits for such treatment or services are provided
under the plan or coverage,

the plan or issuer shall make or provide for a referral to a spe-
cialist who is available and accessible (consistent with stand-
ards developed under section 818) to provide the treatment for
such condition or disease or to provide such services.

‘‘(2) SPECIALIST DEFINED.—For purposes of this subsection,
the term ‘specialist’ means, with respect to a condition or serv-
ices, a health care practitioner, facility, or center or physician
pathologist that has adequate expertise through appropriate
training and experience (including, in the case of a child, ap-
propriate pediatric expertise and in the case of a pregnant
woman, appropriate obstetrical expertise) to provide high qual-
ity care in treating the condition or to provide physician pa-
thology services.

‘‘(3) CARE UNDER REFERRAL.—A group health plan or health
insurance issuer may require that the care provided to an indi-
vidual pursuant to such referral under paragraph (1) with re-
spect to treatment be—

‘‘(A) pursuant to a treatment plan, only if the treatment
plan is developed by the specialist and approved by the
plan or issuer, in consultation with the designated primary
care provider or specialist and the individual (or the indi-
vidual’s designee), and

‘‘(B) in accordance with applicable quality assurance and
utilization review standards of the plan or issuer.

Nothing in this subsection shall be construed as preventing
such a treatment plan for an individual from requiring a spe-
cialist to provide the primary care provider with regular up-
dates on the specialty care provided, as well as all necessary
medical information.

‘‘(4) REFERRALS TO PARTICIPATING PROVIDERS.—A group
health plan or health insurance issuer is not required under
paragraph (1) to provide for a referral to a specialist that is not
a participating provider, unless the plan or issuer does not
have a specialist that is available and accessible to treat the
individual’s condition or provide physician pathology services
and that is a participating provider with respect to such treat-
ment or services.

‘‘(5) REFERRALS TO NONPARTICIPATING PROVIDERS.—In a case
in which a referral of an individual to a nonparticipating spe-
cialist is required under paragraph (1), the group health plan
or health insurance issuer shall provide the individual the op-
tion of at least three nonparticipating specialists.

‘‘(6) TREATMENT OF NONPARTICIPATING PROVIDERS.—If a plan
or issuer refers an individual to a nonparticipating specialist
pursuant to paragraph (1), services provided pursuant to the
approved treatment plan (if any) shall be provided at no addi-
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tional cost to the individual beyond what the individual would
otherwise pay for services received by such a specialist that is
a participating provider.

‘‘(b) SPECIALISTS AS GATEKEEPER FOR TREATMENT OF ONGOING
SPECIAL CONDITIONS.—

‘‘(1) IN GENERAL.—A group health plan, or a health insurance
issuer, in connection with the provision of health insurance
coverage in connection with such a plan, shall have a proce-
dure by which an individual who is a participant or beneficiary
and who has an ongoing special condition (as defined in para-
graph (3)) may request and receive a referral to a specialist for
such condition who shall be responsible for and capable of pro-
viding and coordinating the individual’s care with respect to
the condition. Under such procedures if such an individual’s
care would most appropriately be coordinated by such a spe-
cialist, such plan or issuer shall refer the individual to such
specialist.

‘‘(2) TREATMENT FOR RELATED REFERRALS.—Such specialists
shall be permitted to treat the individual without a referral
from the individual’s primary care provider and may authorize
such referrals, procedures, tests, and other medical services as
the individual’s primary care provider would otherwise be per-
mitted to provide or authorize, subject to the terms of the
treatment (referred to in subsection (a)(3)(A)) with respect to
the ongoing special condition.

‘‘(3) ONGOING SPECIAL CONDITION DEFINED.—In this sub-
section, the term ‘ongoing special condition’ means a condition
or disease that—

‘‘(A) is life-threatening, degenerative, or disabling, and
‘‘(B) requires specialized medical care over a prolonged

period of time.
‘‘(4) TERMS OF REFERRAL.—The provisions of paragraphs (3)

through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

‘‘(5) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as preventing an individual who is a participant or ben-
eficiary and who has an ongoing special condition from having
the individual’s primary care physician assume the responsibil-
ities for providing and coordinating care described in para-
graph (1).

‘‘(c) STANDING REFERRALS.—
‘‘(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer in connection with the provision of health insur-
ance coverage in connection with such a plan, shall have a pro-
cedure by which an individual who is a participant or bene-
ficiary and who has a condition that requires ongoing care
from a specialist may receive a standing referral to such spe-
cialist for treatment of such condition. If the plan or issuer, or
if the primary care provider in consultation with the medical
director of the plan or issuer and the specialist (if any), deter-
mines that such a standing referral is appropriate, the plan or
issuer shall make such a referral to such a specialist if the in-
dividual so desires.
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‘‘(2) TERMS OF REFERRAL.—The provisions of paragraphs (3)
through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

‘‘SEC. 815. ACCESS TO OBSTETRICAL AND GYNECOLOGICAL CARE.
‘‘(a) IN GENERAL.—If a group health plan, or a health insurance

issuer in connection with the provision of health insurance cov-
erage in connection with such a plan, requires or provides for a
participant or beneficiary to designate a participating primary care
health care professional, the plan or issuer—

‘‘(1) may not require authorization or a referral by the indi-
vidual’s primary care health care professional or otherwise for
covered gynecological care (including preventive women’s
health examinations) or for covered pregnancy-related services
provided by a participating physician (including a family prac-
tice physician) who specializes or is trained and experienced in
gynecology or obstetrics, respectively, to the extent such care
is otherwise covered; and

‘‘(2) shall treat the ordering of other gynecological or obstet-
rical care by such a participating physician as the authoriza-
tion of the primary care health care professional with respect
to such care under the plan or coverage.

‘‘(b) CONSTRUCTION.—Nothing in subsection (a) shall be con-
strued to—

‘‘(1) waive any exclusions of coverage under the terms of the
plan with respect to coverage of gynecological or obstetrical
care;

‘‘(2) preclude the group health plan or health insurance
issuer involved from requiring that the gynecologist or obstetri-
cian notify the primary care health care professional or the
plan of treatment decisions; or

‘‘(3) prevent a plan or issuer from offering, in addition to
physicians described in subsection (a)(1), non-physician health
care professionals who are trained and experienced in gyne-
cology or obstetrics.

‘‘SEC. 816. ACCESS TO PEDIATRIC CARE.
‘‘(a) PEDIATRIC CARE.—If a group health plan, or a health insur-

ance issuer in connection with the provision of health insurance
coverage in connection with such a plan, requires or provides for
a participant or beneficiary to designate a participating primary
care provider for a child of such individual, the plan or issuer shall
permit the participant or beneficiary to designate a physician (in-
cluding a family practice physician) who specializes or is trained
and experienced in pediatrics as the child’s primary care provider.

‘‘(b) CONSTRUCTION.—Nothing in subsection (a) shall be con-
strued to waive any exclusions of coverage under the terms of the
plan with respect to coverage of pediatric care.
‘‘SEC. 817. CONTINUITY OF CARE.

‘‘(a) IN GENERAL.—
‘‘(1) TERMINATION OF PROVIDER.—If a contract between a

group health plan, or a health insurance issuer in connection
with the provision of health insurance coverage in connection
with such a plan, and a health care provider is terminated (as
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defined in paragraph (3)(B)), or benefits or coverage provided
by a health care provider are terminated because of a change
in the terms of provider participation in a group health plan,
and an individual who is a participant or beneficiary in the
plan or coverage is undergoing treatment from the provider for
an ongoing special condition (as defined in paragraph (3)(A)) at
the time of such termination, the plan or issuer shall—

‘‘(A) notify the individual on a timely basis of such termi-
nation and of the right to elect continuation of coverage of
treatment by the provider under this section; and

‘‘(B) subject to subsection (c), permit the individual to
elect to continue to be covered with respect to treatment
by the provider of such condition during a transitional pe-
riod (provided under subsection (b)).

‘‘(2) TREATMENT OF TERMINATION OF CONTRACT WITH HEALTH
INSURANCE ISSUER.—If a contract for the provision of health in-
surance coverage between a group health plan and a health in-
surance issuer is terminated and, as a result of such termi-
nation, coverage of services of a health care provider is termi-
nated with respect to an individual, the provisions of para-
graph (1) (and the succeeding provisions of this section) shall
apply under the plan in the same manner as if there had been
a contract between the plan and the provider that had been
terminated, but only with respect to benefits that are covered
under the plan after the contract termination.

‘‘(3) DEFINITIONS.—For purposes of this section:
‘‘(A) ONGOING SPECIAL CONDITION.—The term ‘ongoing

special condition’ has the meaning given such term in sec-
tion 814(b)(3), and also includes pregnancy.

‘‘(B) TERMINATION.—The term ‘terminated’ includes, with
respect to a contract, the expiration or nonrenewal of the
contract, but does not include a termination of the contract
by the plan or issuer for failure to meet applicable quality
standards or for fraud.

‘‘(b) TRANSITIONAL PERIOD.—
‘‘(1) IN GENERAL.—Except as provided in paragraphs (2)

through (4), the transitional period under this subsection shall
extend up to 90 days (as determined by the treating health
care professional) after the date of the notice described in sub-
section (a)(1)(A) of the provider’s termination.

‘‘(2) SCHEDULED SURGERY AND ORGAN TRANSPLANTATION.—If
surgery or organ transplantation was scheduled for an indi-
vidual before the date of the announcement of the termination
of the provider status under subsection (a)(1)(A) or if the indi-
vidual on such date was on an established waiting list or oth-
erwise scheduled to have such surgery or transplantation, the
transitional period under this subsection with respect to the
surgery or transplantation shall extend beyond the period
under paragraph (1) and until the date of discharge of the indi-
vidual after completion of the surgery or transplantation.

‘‘(3) PREGNANCY.—If—
‘‘(A) a participant or beneficiary was determined to be

pregnant at the time of a provider’s termination of partici-
pation, and
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‘‘(B) the provider was treating the pregnancy before date
of the termination,

the transitional period under this subsection with respect to
provider’s treatment of the pregnancy shall extend through the
provision of post-partum care directly related to the delivery.

‘‘(4) TERMINAL ILLNESS.—If—
‘‘(A) a participant or beneficiary was determined to be

terminally ill (as determined under section 1861(dd)(3)(A)
of the Social Security Act) at the time of a provider’s ter-
mination of participation, and

‘‘(B) the provider was treating the terminal illness before
the date of termination,

the transitional period under this subsection shall extend for
the remainder of the individual’s life for care directly related
to the treatment of the terminal illness or its medical mani-
festations.

‘‘(c) PERMISSIBLE TERMS AND CONDITIONS.—A group health plan
or health insurance issuer may condition coverage of continued
treatment by a provider under subsection (a)(1)(B) upon the indi-
vidual notifying the plan of the election of continued coverage and
upon the provider agreeing to the following terms and conditions:

‘‘(1) The provider agrees to accept reimbursement from the
plan or issuer and individual involved (with respect to cost-
sharing) at the rates applicable prior to the start of the transi-
tional period as payment in full (or, in the case described in
subsection (a)(2), at the rates applicable under the replacement
plan or issuer after the date of the termination of the contract
with the health insurance issuer) and not to impose cost-shar-
ing with respect to the individual in an amount that would ex-
ceed the cost-sharing that could have been imposed if the con-
tract referred to in subsection (a)(1) had not been terminated.

‘‘(2) The provider agrees to adhere to the quality assurance
standards of the plan or issuer responsible for payment under
paragraph (1) and to provide to such plan or issuer necessary
medical information related to the care provided.

‘‘(3) The provider agrees otherwise to adhere to such plan’s
or issuer’s policies and procedures, including procedures re-
garding referrals and obtaining prior authorization and pro-
viding services pursuant to a treatment plan (if any) approved
by the plan or issuer.

‘‘(d) CONSTRUCTION.—Nothing in this section shall be construed
to require the coverage of benefits which would not have been cov-
ered if the provider involved remained a participating provider.
‘‘SEC. 818. NETWORK ADEQUACY.

‘‘(a) REQUIREMENT.—A group health plan, and a health insurance
issuer providing health insurance coverage in connection with such
a plan, shall meet such standards for network adequacy as are es-
tablished by law pursuant to this section.

‘‘(b) DEVELOPMENT OF STANDARDS.—
‘‘(1) ESTABLISHMENT OF PANEL.—There is established a panel

to be known as the Health Care Panel to Establish Network
Adequacy Standards (in this section referred to as the ‘Panel’).

‘‘(2) DUTIES OF PANEL.—The Panel shall devise standards for
group health plans and health insurance issuers that offer
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health insurance coverage in connection with such a plan to
ensure that—

‘‘(A) participants and beneficiaries have access to a suffi-
cient number, mix, and distribution of health care profes-
sionals and providers; and

‘‘(B) covered items and services are available and acces-
sible to each participant and beneficiary—

‘‘(i) in the service area of the plan or issuer;
‘‘(ii) at a variety of sites of service;
‘‘(iii) with reasonable promptness (including reason-

able hours of operation and after hours services);
‘‘(iv) with reasonable proximity to the residences or

workplaces of participants and beneficiaries; and
‘‘(v) in a manner that takes into account the diverse

needs of such individuals and reasonably assures con-
tinuity of care.

‘‘(c) MEMBERSHIP.—
‘‘(1) SIZE AND COMPOSITION.—The Panel shall be composed of

15 members. The Secretary of Health and Human Services, the
Majority Leader of the Senate, and the Speaker of House of
Representatives shall each appoint 1 member from representa-
tives of private insurance organizations, consumer groups,
State insurance commissioners, State medical societies, and
State medical specialty societies.

‘‘(2) TERMS OF APPOINTMENT.—The members of the Panel
shall serve for the life of the Panel.

‘‘(3) VACANCIES.—A vacancy in the Panel shall not affect the
power of the remaining members to execute the duties of the
Panel, but any such vacancy shall be filled in the same manner
in which the original appointment was made.

‘‘(d) PROCEDURES.—
‘‘(1) MEETINGS.—The Panel shall meet at the call of a major-

ity of its members.
‘‘(2) FIRST MEETING.—The Panel shall convene not later than

60 days after the date of the enactment of the Health Care
Quality and Choice Act of 1999.

‘‘(3) QUORUM.—A quorum shall consist of a majority of the
members of the Panel.

‘‘(4) HEARINGS.—For the purpose of carrying out its duties,
the Panel may hold such hearings and undertake such other
activities as the Panel determines to be necessary to carry out
its duties.

‘‘(e) ADMINISTRATION.—
‘‘(1) COMPENSATION.—Except as provided in paragraph (1),

members of the Panel shall receive no additional pay, allow-
ances, or benefits by reason of their service on the Panel.

‘‘(2) TRAVEL EXPENSES AND PER DIEM.—Each member of the
Panel who is not an officer or employee of the Federal Govern-
ment shall receive travel expenses and per diem in lieu of sub-
sistence in accordance with sections 5702 and 5703 of title 5,
United States Code.

‘‘(3) CONTRACT AUTHORITY.—The Panel may contract with
and compensate government and private agencies or persons
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for items and services, without regard to section 3709 of the
Revised Statutes (41 U.S.C. 5).

‘‘(4) USE OF MAILS.—The Panel may use the United States
mails in the same manner and under the same conditions as
Federal agencies and shall, for purposes of the frank, be con-
sidered a commission of Congress as described in section 3215
of title 39, United States Code.

‘‘(5) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request
of the Panel, the Secretary of Health and Human Services
shall provide to the Panel on a reimbursable basis such admin-
istrative support services as the Panel may request.

‘‘(f) REPORT AND ESTABLISHMENT OF STANDARDS.—Not later than
2 years after the first meeting, the Panel shall submit a report to
Congress and the Secretary of Health and Human Services detail-
ing the standards devised under subsection (b) and recommenda-
tions regarding the implementation of such standards. Such stand-
ards shall take effect to the extent provided by Federal law enacted
after the date of the submission of such report.

‘‘(g) TERMINATION.—The Panel shall terminate on the day after
submitting its report to the Secretary of Health and Human Serv-
ices under subsection (f).
‘‘SEC. 819. ACCESS TO EXPERIMENTAL OR INVESTIGATIONAL PRE-

SCRIPTION DRUGS.
‘‘No use of a prescription drug or medical device shall be consid-

ered experimental or investigational under a group health plan or
under health insurance coverage provided by a health insurance
issuer in connection with such a plan if such use is included in the
labeling authorized by the U.S. Food and Drug Administration
under section 505, 513 or 515 of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 355) or under section 351 of the Public Health
Service Act (42 U.S.C. 262), unless such use is demonstrated to be
unsafe or ineffective.
‘‘SEC. 820. COVERAGE FOR INDIVIDUALS PARTICIPATING IN AP-

PROVED CANCER CLINICAL TRIALS.
‘‘(a) COVERAGE.—

‘‘(1) IN GENERAL.—If a group health plan (or a health insur-
ance issuer offering health insurance coverage in connection
with such a plan) provides coverage to a qualified individual
(as defined in subsection (b)), the plan or issuer—

‘‘(A) may not deny the individual participation in the
clinical trial referred to in subsection (b)(2);

‘‘(B) subject to subsections (b), (c), and (d), may not deny
(or limit or impose additional conditions on) the coverage
of routine patient costs for items and services furnished in
connection with participation in the trial; and

‘‘(C) may not discriminate against the individual on the
basis of the individual’s participation in such trial.

‘‘(2) EXCLUSION OF CERTAIN COSTS.—For purposes of para-
graph (1)(B), routine patient costs do not include the cost of the
tests or measurements conducted primarily for the purpose of
the clinical trial involved.

‘‘(3) USE OF IN-NETWORK PROVIDERS.—If one or more partici-
pating providers is participating in a clinical trial, nothing in
paragraph (1) shall be construed as preventing a plan or issuer
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from requiring that a qualified individual participate in the
trial through such a participating provider if the provider will
accept the individual as a participant in the trial.

‘‘(b) QUALIFIED INDIVIDUAL DEFINED.—For purposes of subsection
(a), the term ‘qualified individual’ means an individual who is a
participant or beneficiary in a group health plan who meets the fol-
lowing conditions:

‘‘(1)(A) The individual has been diagnosed with cancer.
‘‘(B) The individual is eligible to participate in an approved

clinical trial according to the trial protocol with respect to
treatment of such illness.

‘‘(C) The individual’s participation in the trial offers mean-
ingful potential for significant clinical benefit for the indi-
vidual.

‘‘(2) Either—
‘‘(A) the referring physician is a participating health care

professional and has concluded that the individual’s par-
ticipation in such trial would be appropriate based upon
the individual meeting the conditions described in para-
graph (1); or

‘‘(B) the individual provides medical and scientific infor-
mation establishing that the individual’s participation in
such trial would be appropriate based upon the individual
meeting the conditions described in paragraph (1).

‘‘(c) PAYMENT.—
‘‘(1) IN GENERAL.—Under this section a group health plan (or

health insurance issuer offering health insurance) shall provide
for payment for routine patient costs described in subsection
(a)(2) but is not required to pay for costs of items and services
that are reasonably expected to be paid for by the sponsors of
an approved clinical trial.

‘‘(2) ROUTINE PATIENT CARE COSTS.—For purposes of this
section—

‘‘(A) IN GENERAL.—The term ‘routine patient care costs’
includes the costs associated with the provision of items
and services that—

‘‘(i) would otherwise be covered under the group
health plan if such items and services were not pro-
vided in connection with an approved clinical trial pro-
gram; and

‘‘(ii) are furnished according to the protocol of an ap-
proved clinical trial program.

‘‘(B) EXCLUSION.—Such term does include the costs asso-
ciated with the provision of—

‘‘(i) an investigational drug or device, unless the Sec-
retary has authorized the manufacturer of such drug
or device to charge for such drug or device; or

‘‘(ii) any item or service supplied without charge by
the sponsor of the approved clinical trial program.

‘‘(3) PAYMENT RATE.—In the case of covered items and serv-
ices provided by—

‘‘(A) a participating provider, the payment rate shall be
at the agreed upon rate, or
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‘‘(B) a nonparticipating provider, the payment rate shall
be at the rate the plan or issuer would normally pay for
comparable items or services under subparagraph (A).

‘‘(d) APPROVED CLINICAL TRIAL DEFINED.—In this section, the
term ‘approved clinical trial’ means a cancer clinical research study
or cancer clinical investigation approved by an Institutional Review
Board.

‘‘(e) CONSTRUCTION.—Nothing in this section shall be construed
to limit a plan’s or issuer’s coverage with respect to clinical trials.

‘‘(f) PLAN SATISFACTION OF CERTAIN REQUIREMENTS; RESPON-
SIBILITIES OF FIDUCIARIES.—

‘‘(1) IN GENERAL.—For purposes of this section, insofar as a
group health plan provides benefits in the form of health insur-
ance coverage through a health insurance issuer, the plan shall
be treated as meeting the requirements of this section with re-
spect to such benefits and not be considered as failing to meet
such requirements because of a failure of the issuer to meet
such requirements so long as the plan sponsor or its represent-
atives did not cause such failure by the issuer.

‘‘(2) CONSTRUCTION.—Nothing in this section shall be con-
strued to affect or modify the responsibilities of the fiduciaries
of a group health plan under part 4 of subtitle B.

‘‘SUBPART C—ACCESS TO INFORMATION

‘‘SEC. 821. PATIENT ACCESS TO INFORMATION.
‘‘(a) DISCLOSURE REQUIREMENT.—

‘‘(1) GROUP HEALTH PLANS.—A group health plan shall—
‘‘(A) provide to participants and beneficiaries at the time

of initial coverage under the plan (or the effective date of
this section, in the case of individuals who are participants
or beneficiaries as of such date), and at least annually
thereafter, the information described in subsection (b);

‘‘(B) provide to participants and beneficiaries, within a
reasonable period (as specified by the Secretary) before or
after the date of significant changes in the information de-
scribed in subsection (b), information on such significant
changes; and

‘‘(C) upon request, make available to participants and
beneficiaries, the Secretary, and prospective participants
and beneficiaries, the information described in subsection
(b) or (c).

The plan may charge a reasonable fee for provision in printed
form of any of the information described in subsection (b) or (c)
more than once during any plan year.

‘‘(2) HEALTH INSURANCE ISSUERS.—A health insurance issuer
in connection with the provision of health insurance coverage
in connection with a group health plan shall—

‘‘(A) provide to participants and beneficiaries enrolled
under such coverage at the time of enrollment, and at
least annually thereafter, the information described in
subsection (b);

‘‘(B) provide to such participants and beneficiaries, with-
in a reasonable period (as specified by the Secretary) be-
fore or after the date of significant changes in the informa-
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tion described in subsection (b), information in printed
form on such significant changes; and

‘‘(C) upon request, make available to the Secretary, to
individuals who are prospective participants and bene-
ficiaries, and to the public the information described in
subsection (b) or (c).

‘‘(3) EMPLOYERS.—Effective 5 years after the date this part
first becomes effective, each employer (other than an employer
described in paragraph (1) of subsection (d)) shall provide to
each employee at least annually information (consistent with
such subsection) on the amount that the employer contributes
on behalf of the employee (and any dependents of the em-
ployee) for health benefits coverage.

‘‘(b) INFORMATION PROVIDED.—The information described in this
subsection with respect to a group health plan or health insurance
coverage offered by a health insurance issuer shall be provided to
a participant or beneficiary free of charge at least once a year and
includes the following:

‘‘(1) SERVICE AREA.—The service area of the plan or issuer.
‘‘(2) BENEFITS.—Benefits offered under the plan or coverage,

including—
‘‘(A) those that are covered benefits ‘‘(all of which shall

be referred to by such relevant CPT and DRG codes as are
available), limits and conditions on such benefits, and
those benefits that are explicitly excluded from coverage
(all of which shall be referred to by such relevant CPT and
DRG codes as are available);

‘‘(B) cost sharing, such as deductibles, coinsurance, and
copayment amounts, including any liability for balance
billing, any maximum limitations on out of pocket ex-
penses, and the maximum out of pocket costs for services
that are provided by nonparticipating providers or that are
furnished without meeting the applicable utilization re-
view requirements;

‘‘(C) the extent to which benefits may be obtained from
nonparticipating providers;

‘‘(D) the extent to which a participant or beneficiary may
select from among participating providers and the types of
providers participating in the plan or issuer network;

‘‘(E) process for determining experimental coverage; and
‘‘(F) use of a prescription drug formulary.

‘‘(3) ACCESS.—A description of the following:
‘‘(A) The number, mix, and distribution of providers

under the plan or coverage.
‘‘(B) Out-of-network coverage (if any) provided by the

plan or coverage.
‘‘(C) Any point-of-service option (including any supple-

mental premium or cost-sharing for such option).
‘‘(D) The procedures for participants and beneficiaries to

select, access, and change participating primary and spe-
cialty providers.

‘‘(E) The rights and procedures for obtaining referrals
(including standing referrals) to participating and non-
participating providers.
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‘‘(F) The name, address, and telephone number of par-
ticipating health care providers and an indication of
whether each such provider is available to accept new pa-
tients.

‘‘(G) Any limitations imposed on the selection of quali-
fying participating health care providers, including any
limitations imposed under section 812(b)(2).

‘‘(4) OUT-OF-AREA COVERAGE.—Out-of-area coverage provided
by the plan or issuer.

‘‘(5) EMERGENCY COVERAGE.—Coverage of emergency serv-
ices, including—

‘‘(A) the appropriate use of emergency services, including
use of the 911 telephone system or its local equivalent in
emergency situations and an explanation of what con-
stitutes an emergency situation;

‘‘(B) the process and procedures of the plan or issuer for
obtaining emergency services; and

‘‘(C) the locations of (i) emergency departments, and (ii)
other settings, in which plan physicians and hospitals pro-
vide emergency services and post-stabilization care.

‘‘(6) PRIOR AUTHORIZATION RULES.—Rules regarding prior au-
thorization or other review requirements that could result in
noncoverage or nonpayment.

‘‘(7) GRIEVANCE AND APPEALS PROCEDURES.—All appeal or
grievance rights and procedures under the plan or coverage, in-
cluding the method for filing grievances and the time frames
and circumstances for acting on grievances and appeals, who
is the applicable authority with respect to the plan or issuer.

‘‘(8) ACCOUNTABILITY.—A description of the legal recourse op-
tions available for participants and beneficiaries under the
plan including—

‘‘(A) the preemption that applies under section 514 to
certain actions arising out of the provision of health bene-
fits; and

‘‘(B) the extent to which coverage decisions made by the
plan are subject to internal review or any external review
and the proper time frames under

‘‘(9) QUALITY ASSURANCE.—Any information made public by
an accrediting organization in the process of accreditation of
the plan or issuer or any additional quality indicators the plan
or issuer makes available.

‘‘(10) INFORMATION ON ISSUER.—Notice of appropriate mail-
ing addresses and telephone numbers to be used by partici-
pants and beneficiaries in seeking information or authorization
for treatment.

‘‘(11) AVAILABILITY OF INFORMATION ON REQUEST.—Notice
that the information described in subsection (c) is available
upon request.

‘‘(c) INFORMATION MADE AVAILABLE UPON REQUEST.—The infor-
mation described in this subsection is the following:

‘‘(1) UTILIZATION REVIEW ACTIVITIES.—A description of proce-
dures used and requirements (including circumstances, time
frames, and appeal rights) under any utilization review pro-
gram under section 801.
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‘‘(2) GRIEVANCE AND APPEALS INFORMATION.—Information on
the number of grievances and appeals and on the disposition
in the aggregate of such matters.

‘‘(3) FORMULARY RESTRICTIONS.—A description of the nature
of any drug formula restrictions.

‘‘(4) PARTICIPATING PROVIDER LIST.—A list of current partici-
pating health care providers.

‘‘(d) EMPLOYER INFORMATION.—
‘‘(1) SMALL EMPLOYER EXEMPTION.—Subsection (a)(3) shall

not apply to an employer that is a small employer (as defined
in section 712(c)(1)(B)) or would be such an employer if ‘100’
were substituted for ‘50’ in such section.

‘‘(2) COMPUTATION.—The amount described in subsection
(a)(3) may be computed on an average, per employee basis, and
may be based on rules similar to the rules applied in com-
puting the applicable premium under section 604.

‘‘(3) FORM OF DISCLOSURE.—The information under sub-
section (a)(3) may be provided in any reasonable form, includ-
ing as part of the summary plan description, a letter, or infor-
mation accompanying a W–2 form.

‘‘(e) CONSTRUCTION.—Nothing in this section shall be construed
as requiring public disclosure of individual contracts or financial
arrangements between a group health plan or health insurance
issuer and any provider.

‘‘SUBPART D—PROTECTING THE DOCTOR-PATIENT RELATIONSHIP

‘‘SEC. 831. PROHIBITION OF INTERFERENCE WITH CERTAIN MEDICAL
COMMUNICATIONS.

‘‘(a) GENERAL RULE.—The provisions of any contract or agree-
ment, or the operation of any contract or agreement, between a
group health plan or health insurance issuer in relation to health
insurance coverage offered in connection with such a plan (includ-
ing any partnership, association, or other organization that enters
into or administers such a contract or agreement) and a health care
provider (or group of health care providers) shall not prohibit or
otherwise restrict a health care professional from advising such a
participant or beneficiary who is a patient of the professional about
the health status of the individual or medical care or treatment for
the individual’s condition or disease, regardless of whether benefits
for such care or treatment are provided under the plan or coverage,
if the professional is acting within the lawful scope of practice.

‘‘(b) NULLIFICATION.—Any contract provision or agreement that
restricts or prohibits medical communications in violation of sub-
section (a) shall be null and void.
‘‘SEC. 832. PROHIBITION OF DISCRIMINATION AGAINST PROVIDERS

BASED ON LICENSURE.
‘‘(a) IN GENERAL.—A group health plan and a health insurance

issuer offering health insurance coverage in connection with such
a plan shall not discriminate with respect to participation or in-
demnification as to any provider who is acting within the scope of
the provider’s license or certification under applicable State law,
solely on the basis of such license or certification.

‘‘(b) CONSTRUCTION.—Subsection (a) shall not be construed—
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‘‘(1) as requiring the coverage under a group health plan or
health insurance coverage of particular benefits or services or
to prohibit a plan or issuer from including providers only to the
extent necessary to meet the needs of the plan’s or issuer’s par-
ticipants or beneficiaries or from establishing any measure de-
signed to maintain quality and control costs consistent with
the responsibilities of the plan or issuer;

‘‘(2) to override any State licensure or scope-of-practice law;
‘‘(3) as requiring a plan or issuer that offers network cov-

erage to include for participation every willing provider who
meets the terms and conditions of the plan or issuer; or

‘‘(4) as prohibiting a family practice physician with appro-
priate expertise from providing pediatric or obstetrical or gyne-
cological care.

‘‘SEC. 833. PROHIBITION AGAINST IMPROPER INCENTIVE ARRANGE-
MENTS.

‘‘(a) IN GENERAL.—A group health plan and a health insurance
issuer offering health insurance coverage in connection with such
a plan may not operate any physician incentive plan (as defined in
subparagraph (B) of section 1876(i)(8) of the Social Security Act)
unless the requirements described in clauses (i), (ii)(I), and (iii) of
subparagraph (A) of such section are met with respect to such a
plan.

‘‘(b) APPLICATION.—For purposes of carrying out paragraph (1),
any reference in section 1876(i)(8) of the Social Security Act to the
Secretary, an eligible organization, or an individual enrolled with
the organization shall be treated as a reference to the applicable
authority, a group health plan or health insurance issuer, respec-
tively, and a participant or beneficiary with the plan or organiza-
tion, respectively.

‘‘(c) CONSTRUCTION.—Nothing in this section shall be construed
as prohibiting all capitation and similar arrangements or all pro-
vider discount arrangements.
‘‘SEC. 834. PAYMENT OF CLEAN CLAIMS.

‘‘A group health plan, and a health insurance issuer offering
group health insurance coverage, shall provide for prompt payment
of claims submitted for health care services or supplies furnished
to a participant or beneficiary with respect to benefits covered by
the plan or issuer,in a manner consistent with the provisions of
sections 1816(c)(2) and 1842(c)(2) of the Social Security Act (42
U.S.C. 1395h(c)(2) and 42 U.S.C. 1395u(c)(2)), except that for pur-
poses of this section, subparagraph (C) of section 1816(c)(2) of the
Social Security Act shall be treated as applying to claims received
from a participant or beneficiary as well as claims referred to in
such subparagraph.

‘‘SUBPART E—DEFINITIONS

‘‘SEC. 841. DEFINITIONS.
‘‘(a) INCORPORATION OF GENERAL DEFINITIONS.—Except as other-

wise provided, the provisions of section 733 shall apply for pur-
poses of this part in the same manner as they apply for purposes
of part 7.

‘‘(b) ADDITIONAL DEFINITIONS.—For purposes of this part:
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‘‘(1) APPLICABLE AUTHORITY.—The term ‘applicable authority’
means—

‘‘(A) in the case of a group health plan, the Secretary of
Labor; and

‘‘(B) in the case of a health insurance issuer with respect
to a specific provision of this part, the applicable State au-
thority (as defined in section 2791(d) of the Public Health
Service Act), or the Secretary of Health and Human Serv-
ices, if such Secretary is enforcing such provision under
section 2722(a)(2) or 2761(a)(2) of the Public Health Serv-
ice Act.

‘‘(2) CLINICAL PEER.—The term ‘clinical peer’ means, with re-
spect to a review or appeal, a practicing physician or other
health care professional who holds a nonrestricted license and
who is—

‘‘(A) appropriately certified by a nationally recognized,
peer reviewed accrediting body in the same or similar spe-
cialty as typically manages the medical condition, proce-
dure, or treatment under review or appeal, or

‘‘(B) is trained and experienced in managing such condi-
tion, procedure, or treatment,

and includes a pediatric specialist where appropriate; except
that only a physician may be a clinical peer with respect to the
review or appeal of treatment recommended or rendered by a
physician.

‘‘(3) HEALTH CARE PROFESSIONAL.—The term ‘health care pro-
fessional’ means an individual who is licensed, accredited, or
certified under State law to provide specified health care serv-
ices and who is operating within the scope of such licensure,
accreditation, or certification.

‘‘(4) HEALTH CARE PROVIDER.—The term ‘health care pro-
vider’ includes a physician or other health care professional, as
well as an institutional or other facility or agency that provides
health care services and that is licensed, accredited, or certified
to provide health care items and services under applicable
State law.

‘‘(5) NETWORK.—The term ‘network’ means, with respect to a
group health plan or health insurance issuer offering health in-
surance coverage, the participating health care professionals
and providers through whom the plan or issuer provides health
care items and services to participants or beneficiaries.

‘‘(6) NONPARTICIPATING.—The term ‘nonparticipating’ means,
with respect to a health care provider that provides health care
items and services to a participant or beneficiary under group
health plan or health insurance coverage, a health care pro-
vider that is not a participating health care provider with re-
spect to such items and services.

‘‘(7) PARTICIPATING.—The term ‘participating’ means, with
respect to a health care provider that provides health care
items and services to a participant or beneficiary under group
health plan or health insurance coverage offered by a health
insurance issuer in connection with such a plan, a health care
provider that furnishes such items and services under a con-
tract or other arrangement with the plan or issuer.
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‘‘(8) PHYSICIAN.—The term ‘physician’ means an allopathic or
osteopathic physician.

‘‘(9) PRACTICING PHYSICIAN.—The term ‘practicing physician’
means a physician who is licensed in the State in which the
physician furnishes professional services and who provides pro-
fessional services to individual patients on average at least two
full days per week.

‘‘(10) PRIOR AUTHORIZATION.—The term ‘prior authorization’
means the process of obtaining prior approval from a health in-
surance issuer or group health plan for the provision or cov-
erage of medical services.

‘‘SEC. 842. RULE OF CONSTRUCTION.
‘‘Nothing in this part or section 714 shall be construed to affect

or modify the provisions of section 514.
‘‘SEC. 843. EXCLUSIONS.

‘‘(a) NO BENEFIT REQUIREMENTS.—Nothing in this part shall be
construed to require a group health plan or a health insurance
issuer offering health insurance coverage in connection with such
a plan to provide specific benefits under the terms of such plan or
coverage, other than those provided under the terms of such plan
or coverage.

‘‘(b) EXCLUSION FOR FEE-FOR-SERVICE COVERAGE.—
‘‘(1) IN GENERAL.—

‘‘(A) GROUP HEALTH PLANS.—The provisions of sections
811 through 821 shall not apply to a group health plan if
the only coverage offered under the plan is fee-for-service
coverage (as defined in paragraph (2)).

‘‘(B) HEALTH INSURANCE COVERAGE.—The provisions of
sections 801 through 821 shall not apply to health insur-
ance coverage if the only coverage offered under the cov-
erage is fee-for-service coverage (as defined in paragraph
(2)).

‘‘(2) FEE-FOR-SERVICE COVERAGE DEFINED.—For purposes of
this subsection, the term ‘fee-for-service coverage’ means cov-
erage under a group health plan or health insurance coverage
that—

‘‘(A) reimburses hospitals, health professionals, and
other providers on a fee-for-service basis without placing
the provider at financial risk;

‘‘(B) does not vary reimbursement for such a provider
based on an agreement to contract terms and conditions or
the utilization of health care items or services relating to
such provider;

‘‘(C) allows access to any provider that is lawfully au-
thorized to provide the covered services and agree to ac-
cept the terms and conditions of payment established
under the plan or by the issuer; and

‘‘(D) for which the plan or issuer does not require prior
authorization before providing for any health care services.

‘‘SEC. 844. COVERAGE OF LIMITED SCOPE PLANS.
‘‘Only for purposes of applying the requirements of this part

under section 714, section 733(c)(2)(A) shall be deemed not to
apply.
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‘‘SEC. 845. REGULATIONS.
‘‘(a) REGULATIONS.—The Secretary of Labor shall issue such reg-

ulations as may be necessary or appropriate to carry out this part
under section 714. The Secretary may promulgate such regulations
in the form of interim final rules as may be necessary to carry out
this part in a timely manner.’’.

(b) CLERICAL AMENDMENT.—The table of contents in section 1 of
the Employee Retirement Income Security Act of 1974 is amended
by inserting after the item relating to section 734 the following new
items:

‘‘PART 8—IMPROVING MANAGED CARE

‘‘SUBPART A—GRIEVANCE AND APPEALS

‘‘Sec. 801. Utilization review activities.
‘‘Sec. 802. Internal appeals procedures.
‘‘Sec. 803. External appeals procedures.
‘‘Sec. 804. Establishment of a grievance process.

‘‘SUBPART B—ACCESS TO CARE

‘‘Sec. 812. Choice of health care professional.
‘‘Sec. 813. Access to emergency care.
‘‘Sec. 814. Access to specialty care.
‘‘Sec. 815. Access to obstetrical and gynecological care.
‘‘Sec. 816. Access to pediatric care.
‘‘Sec. 817. Continuity of care.
‘‘Sec. 818. Network adequacy.
‘‘Sec. 819. Access to experimental or investigational prescription drugs.
‘‘Sec. 820. Coverage for individuals participating in approved cancer clinical trials.

‘‘SUBPART C—ACCESS TO INFORMATION

‘‘Sec. 821. Patient access to information.

‘‘SUBPART D—PROTECTING THE DOCTOR-PATIENT RELATIONSHIP

‘‘Sec. 831. Prohibition of interference with certain medical communications.
‘‘Sec. 832. Prohibition of discrimination against providers based on licensure.
‘‘Sec. 833. Prohibition against improper incentive arrangements.
‘‘Sec. 834. Payment of clean claims.

‘‘SUBPART E—DEFINITIONS

‘‘Sec. 841. Definitions.
‘‘Sec. 842. Preemption; State flexibility; construction.
‘‘Sec. 843. Exclusions.
‘‘Sec. 844. Coverage of limited scope plans.
‘‘Sec. 845. Regulations.

SEC. 203. AVAILABILITY OF COURT REMEDIES.
(a) IN GENERAL.—Section 502 of the Employee Retirement In-

come Security Act of 1974 (29 U.S.C. 1132) is amended by adding
at the end the following new subsection:

‘‘(n) CAUSE OF ACTION RELATING TO PROVISION OF HEALTH BENE-
FITS.—

‘‘(1) IN GENERAL.—In any case in which—
‘‘(A) a person who is a fiduciary of a group health plan,

a health insurance issuer offering health insurance cov-
erage in connection with the plan, or an agent of the plan
or plan sponsor (not including a participating physician,
other than a physician who participated in making the
final decision under section 802 pursuant to section
802(b)(1)(A)) and who, under the plan, has authority to
make final decisions under 802—
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‘‘(i) fails to exercise ordinary care in making an in-
correct determination in the case of a participant or
beneficiary that an item or service is excluded from
coverage under the terms of the plan based on the fact
that the item or service—

‘‘(I) does not meet the requirements for medical
appropriateness or necessity,

‘‘(II) would constitute experimental treatment or
technology (as defined under the plan), or

‘‘(III) is not a covered benefit, or
‘‘(ii) fails to exercise ordinary care to ensure that—

‘‘(I) any denial of claim for benefits (within the
meaning of section 801(f)), or

‘‘(II) any decision by the plan on a request,
made by a participant or beneficiary under section
802 or 803, for a reversal of an earlier decision of
the plan,

is made and issued to the participant or beneficiary (in
such form and manner as may be prescribed in regula-
tions of the Secretary) before the end of the applicable
period specified in section 801, 802, or 803, and

‘‘(B) such failure is the proximate cause of substantial
harm to, or wrongful death of, the participant or bene-
ficiary,

such person shall be liable to the participant or beneficiary (or
the estate of such participant or beneficiary) for economic and
noneconomic damages in connection with such failure and such
injury or death (subject to paragraph (10)). For purposes of this
subsection, the term ‘final decision’ means, with respect to a
group health plan, the sole final decision of the plan under sec-
tion 802.

‘‘(2) ORDINARY CARE.—For purposes of this subsection, the
term ‘ordinary care’ means the care, skill, prudence, and dili-
gence under the circumstances then prevailing that a prudent
individual acting in a like capacity and familiar with such mat-
ters would use in the conduct of an enterprise of a like char-
acter and with like aims.

‘‘(3) SUBSTANTIAL HARM.—The term ‘substantial harm’ means
loss of life, loss or significant impairment of limb or bodily
function, significant disfigurement, or severe and chronic phys-
ical pain.

‘‘(4) EXCEPTION FOR EMPLOYERS AND OTHER PLAN SPON-
SORS.—

‘‘(A) IN GENERAL.—Subject to subparagraph (B), para-
graph (1) does not authorize—

‘‘(i) any cause of action against an employer or other
plan sponsor maintaining the group health plan (or
against an employee of such an employer or sponsor
acting within the scope of employment),

‘‘(ii) a right of recovery or indemnity by a person
against an employer or other plan sponsor (or such an
employee) for damages assessed against the person
pursuant to a cause of action under paragraph (1), or
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‘‘(iii) any cause of action in connection with the pro-
vision of excepted benefits described in section 733(c),
other than those described in section 733(c)(2).

‘‘(B) SPECIAL RULE.—Subparagraph (A) shall not pre-
clude any cause of action described in paragraph (1) com-
menced against an employer or other plan sponsor (or
against an employee of such an employer or sponsor acting
within the scope of employment), but only if—

‘‘(i) such action is based on the direct participation
of the employer or other plan sponsor (or employee of
the employer or plan sponsor) in the final decision of
the plan with respect to a specific participant or bene-
ficiary on a claim for benefits covered under the plan
or health insurance coverage in the case at issue; and

‘‘(ii) the decision on the claim resulted in substantial
harm to, or the wrongful death of, such participant or
beneficiary.

‘‘(C) DIRECT PARTICIPATION.—For purposes of this sub-
section, the term ‘direct participation’ means, in connection
with a final decision under section 802, the actual making
of such final decision as a plan fiduciary or the actual ex-
ercise of final controlling authority in the approval of such
final decision. In determining whether an employer or
other plan sponsor (or employee of an employer or other
plan sponsor) is engaged in direct participation in the final
decision of the plan on a claim, the employer or plan spon-
sor (or employee) shall not be construed to be engaged in
such direct participation (and to be liable for any damages
whatsoever) because of any form of decisionmaking or
other conduct, whether or not fiduciary in nature, that
does not involve a final decision with respect to a specific
claim for benefits by a specific participant or beneficiary,
including (but not limited to)—

‘‘(i) any participation by the employer or other plan
sponsor (or employee) in the selection of the group
health plan or health insurance coverage involved or
the third party administrator or other agent;

‘‘(ii) any engagement by the employer or other plan
sponsor (or employee) in any cost-benefit analysis un-
dertaken in connection with the selection of, or contin-
ued maintenance of, the plan or coverage involved;

‘‘(iii) any participation by the employer or other plan
sponsor (or employee) in the creation, continuation,
modification, or termination of the plan or of any cov-
erage, benefit, or item or service covered by the plan;

‘‘(iv) any participation by the employer or other plan
sponsor (or employee) in the design of any coverage,
benefit, or item or service covered by the plan, includ-
ing the amount of copayment and limits connected
with such coverage, and the specification of any pro-
tocol, procedure, or policy for determining whether any
such coverage, benefit, or item or service is medically
necessary and appropriate or is experimental or inves-
tigational;
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‘‘(v) any action by an agent of the employer or plan
sponsor in making such a final decision on behalf of
such employer or plan sponsor;

‘‘(vi) any decision by an employer or plan sponsor (or
employee) or agent acting on behalf of an employer or
plan sponsor either to authorize coverage for, or to in-
tercede or not to intercede as an advocate for or on be-
half of, any specific participant or beneficiary (or
group of participants or beneficiaries) under the plan;

‘‘(vii) the approval of, or participation in the ap-
proval of, the plan provisions defining medical neces-
sity or of policies or procedures that have a direct
bearing on the outcome of the final decision; or

‘‘(viii) any other form of decisionmaking or other
conduct performed by the employer or other plan spon-
sor (or employee) in connection with the plan or cov-
erage involved unless it involves the making of a final
decision of the plan consisting of a failure described in
clause (i) or (ii) of paragraph (1)(A) as to specific par-
ticipants or beneficiaries who suffer substantial harm
or wrongful death as a proximate cause of such deci-
sion.

‘‘(5) REQUIRED DEMONSTRATION OF DIRECT PARTICIPATION.—
An action against an employer or plan sponsor (or employee
thereof) under this subsection shall be immediately
dismissed—

‘‘(A) in the absence of an allegation in the complaint of
direct participation by the employer or plan sponsor in the
final decision of the plan with respect to a specific partici-
pant or beneficiary who suffers substantial harm or wrong-
ful death, or

‘‘(B) upon a demonstration to the court that such em-
ployer or plan sponsor (or employee) did not directly par-
ticipate in the final decision of the plan.

‘‘(6) TREATMENT OF THIRD-PARTY PROVIDERS OF NONDIS-
CRETIONARY ADMINISTRATIVE SERVICES.—Paragraph (1) does
not authorize any action against any person providing nondis-
cretionary administrative services to employers or other plan
sponsors.

‘‘(7) REQUIREMENT OF EXHAUSTION OF ADMINISTRATIVE REM-
EDIES.—

‘‘(A) IN GENERAL.—Paragraph (1) applies in the case of
any cause of action only if all remedies under section 503
(including remedies under sections 802 and 803, made ap-
plicable under section 714) with respect to such cause of
action have been exhausted.

‘‘(B) EXTERNAL REVIEW REQUIRED.—For purposes of sub-
paragraph (A), administrative remedies under section 503
shall not be deemed exhausted until available remedies
under section 803 have been elected and are exhausted by
issuance of a final determination by an external appeal en-
tity under such section.

‘‘(C) CONSIDERATION OF ADMINISTRATIVE DETERMINA-
TIONS.—Any determinations made under section 802 or
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803 made while an action under this paragraph is pending
shall be given due consideration by the court in such ac-
tion.

‘‘(8) USE OF EXTERNAL APPEAL ENTITY IN ESTABLISHING AB-
SENCE OF SUBSTANTIAL HARM OR CAUSATION IN LITIGATION.—

‘‘(A) IN GENERAL.—In any action under this subsection
by an individual in which damages are sought on the basis
of substantial harm to the individual, the defendant may
obtain (at its own expense), under procedures similar to
procedures applicable under section 803, a determination
by a qualified external appeal entity (as defined in section
803(c)(1)) that has not been involved in any stage of the
grievance or appeals process which resulted in such action
as to—

‘‘(i) whether such substantial harm has been sus-
tained, and

‘‘(ii) whether the proximate cause of such injury was
the result of the failure of the defendant to exercise or-
dinary care, as described in paragraph (1)(A).

‘‘(B) EFFECT OF FINDING IN FAVOR OF DEFENDANT.—If the
external appeal entity determines that such an injury has
not been sustained or was not proximately caused by such
a failure, such a finding shall be an affirmative defense,
and the action shall be dismissed forthwith unless such
finding is overcome upon a showing of clear and convincing
evidence to the contrary. Notwithstanding subsection (g),
in any case in which the plaintiff fails in any attempt to
make such a showing to the contrary, the court shall
award to the defendant reasonable attorney’s fees and the
costs of the action incurred in connection with such failed
showing.

‘‘(9) REBUTTABLE PRESUMPTION.—In the case of any action
commenced pursuant to paragraph (1), there shall be a rebut-
table presumption in favor of the decision of the external ap-
peal entity rendered upon completion of any review elected
under section 803 and such presumption may be overcome only
upon a showing of clear and convincing evidence to the con-
trary.

‘‘(10) MAXIMUM NONECONOMIC DAMAGES.—Total liability for
noneconomic loss under this subsection in connection with any
failure with respect to any participant or beneficiary may not
exceed the lesser of—

‘‘(A) $500,000, or
‘‘(B) 2 times the amount of economic loss.

The dollar amount under subparagraph (A), shall be increased
or decreased, for each calendar year that ends after December
31, 2001, by the same percentage as the percentage by which
the medical care expenditure category of the Consumer Price
Index for All Urban Consumers (United States city average),
published by the Bureau of Labor Statistics, for September of
the preceding calendar year has increased or decreased from
such index for September 2000

‘‘(11) PROHIBITION OF AWARD OF PUNITIVE DAMAGES.—
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‘‘(A) GENERAL RULE.—Except as provided in this para-
graph, nothing in this subsection shall be construed as au-
thorizing a cause of action for punitive, exemplary, or simi-
lar damages.

‘‘(B) EXCEPTION.—Punitive damages are authorized in
any case described in paragraph (1)(A)(ii)(II) in which the
plaintiff establishes by clear and convincing evidence that
conduct carried out by the defendant with a conscious, fla-
grant indifference to the rights or safety of others was the
proximate cause of the harm that is the subject of the ac-
tion and that such conduct was contrary to the rec-
ommendations of an external appeal entity issued in the
determination in such case rendered pursuant to section
803.

‘‘(C) LIMITATION ON AMOUNT.—
‘‘(i) IN GENERAL.—The amount of punitive damages

that may be awarded in an action described in sub-
paragraph (B) may not exceed the greater of—

‘‘(I) 2 times the sum of the amount awarded to
the claimant for economic loss; or

‘‘(II) $250,000.
‘‘(ii) SPECIAL RULE.—Notwithstanding clause (i), in

any action described in subparagraph (B) against an
individual whose net worth does not exceed $500,000
or against an owner of an unincorporated business, or
any partnership, corporation, association, unit of local
government, or organization which has fewer that 25
employees, the punitive damages shall not exceed the
lesser of—

‘‘(I) 2 times the amount awarded to the claimant
for economic loss; or

‘‘(II) $250,000.
‘‘(iii) CONTROLLED GROUPS.—

‘‘(I) IN GENERAL.—For the purpose of deter-
mining the applicability of clause (ii) to any em-
ployer, in determining the number of employees of
an employer who is a member of a controlled
group, the employees of any person in such group
shall be deemed to be employees of the employer.

‘‘(II) CONTROLLED GROUP.—For purposes of sub-
clause (I), the term ‘controlled group’ means any
group treated as a single employer under sub-
section (b), (c), (m), or (o) of section 414 of the In-
ternal Revenue Code of 1986.

‘‘(D) EXCEPTION FOR INSUFFICIENT AWARD IN CASES OF
EGREGIOUS CONDUCT.—

‘‘(i) DETERMINATION BY COURT.—If the court makes
a determination, based on clear and convincing evi-
dence and after considering each of the factors in sub-
paragraph (E), that the application of subparagraph
(C) would result in an award of punitive damages that
is insufficient to punish the egregious conduct of the
defendant against whom the punitive damages are to
be awarded or to deter such conduct in the future, the



156

court shall determine the additional amount of puni-
tive damages (referred to in this subparagraph as the
‘additional amount’) in excess of the amount deter-
mined in accordance with subparagraph (C) to be
awarded against the defendant in a separate pro-
ceeding in accordance with this subparagraph.

‘‘(ii) ABSOLUTE LIMIT ON PUNITIVES.—Nothing in this
subtitle shall be construed to authorize the court to
award an additional amount greater than an amount
equal to the maximum amount applicable under sub-
paragraph (C).

‘‘(iii) REQUIREMENTS FOR AWARDING ADDITIONAL
AMOUNT.—If the court awards an additional amount
pursuant to this subparagraph, the court shall state
its reasons for setting the amount of the additional
amount in findings of fact and conclusions of law.

‘‘(E) FACTORS FOR CONSIDERATION IN CASES OF EGRE-
GIOUS CONDUCT.—In any proceeding under subparagraph
(D), the matters to be considered by the court shall include
(but are not limited to)—

‘‘(i) the extent to which the defendant acted with ac-
tual malice;

‘‘(ii) the likelihood that serious harm would arise
from the conduct of the defendant;

‘‘(iii) the degree of the awareness of the defendant of
that likelihood;

‘‘(iv) the profitability of the misconduct to the de-
fendant;

‘‘(v) the duration of the misconduct and any concur-
rent or subsequent concealment of the conduct by the
defendant;

‘‘(vi) the attitude and conduct of the defendant upon
the discovery of the misconduct and whether the mis-
conduct has terminated;

‘‘(vii) the financial condition of the defendant; and
‘‘(viii) the cumulative deterrent effect of other losses,

damages, and punishment suffered by the defendant
as a result of the misconduct, reducing the amount of
punitive damages on the basis of the economic impact
and severity of all measures to which the defendant
has been or may be subjected, including—

‘‘(I) compensatory and punitive damage awards
to similarly situated claimants;

‘‘(II) the adverse economic effect of stigma or
loss of reputation;

‘‘(III) civil fines and criminal and administrative
penalties; and

‘‘(IV) stop sale, cease and desist, and other re-
medial or enforcement orders.

‘‘(F) APPLICATION BY COURT.—This paragraph shall be
applied by the court and, in the case of a trial by jury, ap-
plication of this paragraph shall not be disclosed to the
jury.



157

‘‘(G) LIMITATION ON PUNITIVE DAMAGES.—No person shall
be liable for punitive, exemplary, or similar damages in an
action under this subsection based on any failure described
in paragraph (1) if such failure was in compliance with the
recommendations of an external appeal entity issued in a
determination under section 803.

‘‘(H) BIFURCATION AT REQUEST OF ANY PARTY.—
‘‘(i) IN GENERAL.—At the request of any party the

trier of fact in any action that is subject to this para-
graph shall consider in a separate proceeding, held
subsequent to the determination of the amount of com-
pensatory damages, whether punitive damages are to
be awarded for the harm that is the subject of the ac-
tion and the amount of the award.

‘‘(ii) INADMISSIBILITY OF EVIDENCE RELATIVE ONLY TO
A CLAIM OF PUNITIVE DAMAGES IN A PROCEEDING CON-
CERNING COMPENSATORY DAMAGES.—If any party re-
quests a separate proceeding under clause (i), in a pro-
ceeding to determine whether the claimant may be
awarded compensatory damages, any evidence, argu-
ment, or contention that is relevant only to the claim
of punitive damages, as determined by applicable
State law, shall be inadmissible.

‘‘(12) LIMITATION OF ACTION.—Paragraph (1) shall not apply
in connection with any action commenced after the later of—

‘‘(A) 1 year after (i) the date of the last action which con-
stituted a part of the failure, or (ii) in the case of an omis-
sion, the latest date on which the fiduciary could have
cured the failure, or

‘‘(B) 1 year after the earliest date on which the plaintiff
first knew, or reasonably should have known, of the sub-
stantial harm resulting from the failure.

‘‘(13) COORDINATION WITH FIDUCIARY REQUIREMENTS.—A fi-
duciary shall not be treated as failing to meet any requirement
of part 4 solely by reason of any action taken by a fiduciary
which consists of full compliance with the reversal under sec-
tion 803 of a denial of claim for benefits (within the meaning
of section 801(f)).

‘‘(14) CONSTRUCTION.—Nothing in this subsection shall be
construed as authorizing a cause of action for the failure to
provide an item or service which is not covered under the
group health plan involved.

‘‘(15) PROTECTION OF MEDICAL MALPRACTICE AND SIMILAR AC-
TIONS UNDER STATE LAW.—This subsection shall not be con-
strued to preclude any action under State law (as defined in
section 514(c)(1)) not otherwise preempted under this title with
respect to the duty (if any) under such State law imposed on
any person to exercise a specified standard of care when mak-
ing a health care treatment decision in any case in which med-
ical services are provided by such person or in any case in
which such decision affects the quality of care or treatment
provided or received.

‘‘(16) COEXISTING ACTIONS IN FEDERAL AND STATE COURTS
DISALLOWED.—
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‘‘(A) PRECEDENCE OF FEDERAL ACTION.—An action may
be commenced under this subsection only if no action for
damages has been commenced by the plaintiff under State
law (as defined in section 514(c)(1)) based on the same
substantial harm.

‘‘(B) ACTIONS UNDER STATE LAW SUPERSEDED.—Upon the
commencement of any action under this subsection, this
subsection supersedes any action authorized under State
law (as so defined) against any person based on the same
substantial harm during the pendency of the action com-
menced under this subsection.

‘‘(C) DOUBLE RECOVERY OF DAMAGES PRECLUDED.—This
subsection supersedes any action under State law (as so
defined) for damages based on any substantial harm to the
extent that damages for such substantial harm have been
recovered in an action under this subsection.

‘‘(17) LIMITATION ON RELIEF WHERE DEFENDANT’S POSITION
PREVIOUSLY SUPPORTED UPON EXTERNAL REVIEW.—In any case
in which the court finds the defendant to be liable in an action
under this subsection, to the extent that such liability is based
on a finding by the court of a particular failure described in
paragraph (1) and such finding is contrary to a determination
by an external review entity in a decision previously rendered
under section 803 with respect to such defendant, no relief
shall be available under this subsection in addition to the relief
otherwise available under subsection (a)(1)(B).’’.

(b) CONFORMING AMENDMENT.—Section 502(a)(1)(A) of such Act
(29 U.S.C. 1132(a)(1)(A)) is amended by inserting ‘‘or (n)’’ after
‘‘subsection (c)’’.

(c) EFFECTIVE DATE.—The amendments made by this section
shall apply to acts and omissions (from which a cause of action
arises) occurring on or after the date of the enactment of this Act.
SEC. 204. AVAILABILITY OF BINDING ARBITRATION.

(a) IN GENERAL.—Section 503 of the Employee Retirement In-
come Security Act of 1974 (as amended by the preceding provisions
of this Act) is amended further—

(1) in subsection (a), by inserting ‘‘IN GENERAL.—’’ after ‘‘(a)’’;
(2) in subsection (b), by striking ‘‘(b) In the case’’ and insert-

ing the following:
‘‘(b) GROUP HEALTH PLANS.—

‘‘(1) IN GENERAL.—In the case’’; and
(3) by adding at the end of subsection (b) the following:
‘‘(2) BINDING ARBITRATION PERMITTED AS ALTERNATIVE MEANS

OF DISPUTE RESOLUTION.—
‘‘(A) IN GENERAL.—A group health plan shall not be

treated as failing to meet the requirements of the pre-
ceding provisions of this section relating to review of any
adverse coverage decision rendered by or under the plan,
if—

‘‘(i) in lieu of the procedures otherwise provided
under the plan in accordance with such provisions and
in lieu of any subsequent review of the matter by a
court under section 502—
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‘‘(I) the aggrieved participant or beneficiary
elects in the request for the review a procedure by
which the dispute is resolved by binding arbitra-
tion which is available under the plan with re-
spect to similarly situated participants and bene-
ficiaries and which meets the requirements of sub-
paragraph (B); or

‘‘(II) in the case of any such plan or portion
thereof which is established and maintained pur-
suant to a bona fide collective bargaining agree-
ment, the plan provides for a procedure by which
such disputes are resolved by means of binding ar-
bitration which meets the requirements of sub-
paragraph (B); and

‘‘(ii) the additional requirements of subparagraph
(B) are met.

‘‘(B) ADDITIONAL REQUIREMENTS.—The Secretary shall
prescribe by regulation requirements for arbitration proce-
dures under this paragraph, including at least the fol-
lowing requirements:

‘‘(i) ARBITRATION PANEL.—The arbitration shall be
conducted by an arbitration panel meeting the require-
ments of subparagraph (C).

‘‘(ii) FAIR PROCESS; DE NOVO DETERMINATION.—The
procedure shall provide for a fair, de novo determina-
tion.

‘‘(iii) OPPORTUNITY TO SUBMIT EVIDENCE, HAVE REP-
RESENTATION, AND MAKE ORAL PRESENTATION.—Each
party to the arbitration procedure—

‘‘(I) may submit and review evidence related to
the issues in dispute;

‘‘(II) may use the assistance or representation of
one or more individuals (any of whom may be an
attorney); and

‘‘(III) may make an oral presentation.
‘‘(iv) PROVISION OF INFORMATION.—The plan shall

provide timely access to all its records relating to the
matters under arbitration and to all provisions of the
plan relating to such matters.

‘‘(v) TIMELY DECISIONS.—A determination by the ar-
bitration panel on the decision shall—

‘‘(I) be made in writing;
‘‘(II) be binding on the parties; and
‘‘(III) be made in accordance with the medical

exigencies of the case involved.
‘‘(vi) EXHAUSTION OF EXTERNAL REVIEW REQUIRED.—

The arbitration procedures under this paragraph shall
not be available to party unless the party has ex-
hausted external review procedures under section 804.

‘‘(vii) VOLUNTARY ELECTION.—A group health plan
may not require, through the plan document, a con-
tract, or otherwise, that a participant or beneficiary
make the election described in subparagraph (A)(i)(I).

‘‘(C) ARBITRATION PANEL.—
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‘‘(i) IN GENERAL.—Arbitrations commenced pursuant
to this paragraph shall be conducted by a panel of ar-
bitrators selected by the parties made up of 3 individ-
uals, including at least one practicing physician and
one practicing attorney.

‘‘(ii) QUALIFICATIONS.—Any individual who is a
member of an arbitration panel shall meet the fol-
lowing requirements:

‘‘(I) There is no real or apparent conflict of inter-
est that would impede the individual conducting
arbitration independent of the plan and meets the
independence requirements of clause (iii).

‘‘(II) The individual has sufficient medical or
legal expertise to conduct the arbitration for the
plan on a timely basis.

‘‘(III) The individual has appropriate credentials
and has attained recognized expertise in the appli-
cable medical or legal field.

‘‘(IV) The individual was not involved in the ini-
tial adverse coverage decision or any other review
thereof.

‘‘(iii) INDEPENDENCE REQUIREMENTS.—An individual
described in clause (ii) meets the independence re-
quirements of this clause if—

‘‘(I) the individual is not affiliated with any re-
lated party,

‘‘(II) any compensation received by such indi-
vidual in connection with the binding arbitration
procedure is reasonable and not contingent on any
decision rendered by the individual,

‘‘(III) under the terms of the plan, the plan has
no recourse against the individual or entity in con-
nection with the binding arbitration procedure,
and

‘‘(IV) the individual does not otherwise have a
conflict of interest with a related party as deter-
mined under such regulations as the Secretary
may prescribe.

‘‘(iv) RELATED PARTY.—For purposes of clause (iii),
the term ‘related party’ means—

‘‘(I) the plan or any health insurance issuer of-
fering health insurance coverage in connection
with the plan (or any officer, director, or manage-
ment employee of such plan or issuer),

‘‘(II) the physician or other medical care pro-
vider that provided the medical care involved in
the coverage decision,

‘‘(III) the institution at which the medical care
involved in the coverage decision is provided,

‘‘(IV) the manufacturer of any drug or other
item that was included in the medical care in-
volved in the coverage decision, or
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‘‘(V) any other party determined under such reg-
ulations as the Secretary may prescribe to have a
substantial interest in the coverage decision .

‘‘(iv) AFFILIATED.—For purposes of clause (iii), the
term ‘affiliated’ means, in connection with any entity,
having a familial, financial, or professional relation-
ship with, or interest in, such entity.

‘‘(D) DECISIONS.—
‘‘(i) IN GENERAL.—Decisions rendered by the arbitra-

tion panel shall be binding on all parties to the arbi-
tration and shall be enforcible under section 502 as if
the terms of the decision were the terms of the plan,
except that the court may vacate any award made pur-
suant to the arbitration for any cause described in
paragraph (1), (2), (3), (4), or (5) of section 10(a) of title
9, United States Code.

‘‘(ii) ALLOWABLE REMEDIES.—The remedies which
may be implemented by the arbitration panel shall
consist of those remedies which would be available in
an action timely commenced by a participant or bene-
ficiary under section 502 after exhaustion of adminis-
trative remedies, except that a money award may be
made in the arbitration proceedings in any amount
not to exceed 3 times the maximum amount of dam-
ages that would be allowable in such case in an action
described in section 502(n).’’.

(b) EFFECTIVE DATE.—The amendment made by this section shall
apply to adverse coverage decisions initially rendered by group
health plans on or after the date of the enactment of this Act.

TITLE III— AMENDMENTS TO THE
INTERNAL REVENUE CODE OF 1986

SEC. 301. APPLICATION TO GROUP HEALTH PLANS UNDER THE INTER-
NAL REVENUE CODE OF 1986.

Subchapter B of chapter 100 of the Internal Revenue Code of
1986 is amended—

(1) in the table of sections, by inserting after the item relat-
ing to section 9812 the following new item:

‘‘Sec. 9813. Standard relating to chapter 101.’’; and
(2) by inserting after section 9812 the following:

‘‘SEC. 9813. STANDARD RELATING TO CHAPTER 101.
‘‘A group health plan shall comply with the requirements of

chapter 101 and such requirements shall be deemed to be incor-
porated into this section.’’.
SEC. 302. IMPROVING MANAGED CARE.

(a) IN GENERAL.—The Internal Revenue Code of 1986 is amended
by adding at the end the following new chapter:

‘‘CHAPTER 101—IMPROVING MANAGED CARE

‘‘Subchapter A. Access to care.
‘‘Subchapter B. Access to information.
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‘‘Subchapter C. Protecting the doctor-patient relationship.
‘‘Subchapter D. Definitions.

‘‘Subchapter A—Access to Care

‘‘Sec. 9901. Choice of health care professional.
‘‘Sec. 9902. Access to emergency care.
‘‘Sec. 9903. Access to specialty care.
‘‘Sec. 9904. Access to obstetrical and gynecological care.
‘‘Sec. 9905. Access to pediatric care.
‘‘Sec. 9906. Continuity of care.
‘‘Sec. 9907. Network adequacy.
‘‘Sec. 9908. Access to experimental or investigational prescription

drugs.
‘‘Sec. 9909. Coverage for individuals participating in approved can-

cer clinical trials.

‘‘SEC. 9901. CHOICE OF HEALTH CARE PROFESSIONAL.
‘‘(a) PRIMARY CARE.—If a group health plan requires or provides

for designation by a participant or beneficiary of a participating
primary care provider, then the plan shall permit each participant
and beneficiary to designate any participating primary care pro-
vider who is available to accept such individual.

‘‘(b) SPECIALISTS.—A group health plan shall permit each partici-
pant or beneficiary to receive medically necessary or appropriate
specialty care, pursuant to appropriate referral procedures, from
any qualified participating health care professional who is avail-
able to accept such individual for such care.
‘‘SEC. 9902. ACCESS TO EMERGENCY CARE.

‘‘(a) COVERAGE OF EMERGENCY SERVICES.—
‘‘(1) IN GENERAL.—If a group health plan provides or covers

any benefits with respect to services in an emergency depart-
ment of a hospital, the plan shall cover emergency services (as
defined in paragraph (2)(B))—

‘‘(A) without the need for any prior authorization deter-
mination;

‘‘(B) whether the health care provider furnishing such
services is a participating provider with respect to such
services;

‘‘(C) in a manner so that, if such services are provided
to a participant or beneficiary—

‘‘(i) by a nonparticipating health care provider with
or without prior authorization, or

‘‘(ii) by a participating health care provider without
prior authorization,

the participant or beneficiary is not liable for amounts that
exceed the amounts of liability that would be incurred if
the services were provided by a participating health care
provider with prior authorization; and

‘‘(D) without regard to any other term or condition of
such coverage (other than exclusion or coordination of ben-
efits, or an affiliation or waiting period, permitted under
section 2701 of the Public Health Service Act, section 701
of the Employee Retirement Income Security Act of 1974,
or section 9801 of the Internal Revenue Code of 1986, and
other than applicable cost-sharing).

‘‘(2) DEFINITIONS.—In this section:
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‘‘(A) EMERGENCY MEDICAL CONDITION.—The term ‘emer-
gency medical condition’ means—

‘‘(i) a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an aver-
age knowledge of health and medicine, could reason-
ably expect the absence of immediate medical atten-
tion to result in a condition described in clause (i), (ii),
or (iii) of section 1867(e)(1)(A) of the Social Security
Act; and

‘‘(ii) a medical condition manifesting itself in a
neonate by acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent health care
professional could reasonably expect the absence of
immediate medical attention to result in a condition
described in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

‘‘(B) EMERGENCY SERVICES.—The term ‘emergency serv-
ices’ means—

‘‘(i) with respect to an emergency medical condition
described in subparagraph (A)(i)—

‘‘(I) a medical screening examination (as re-
quired under section 1867 of the Social Security
Act) that is within the capability of the emergency
department of a hospital, including ancillary serv-
ices routinely available to the emergency depart-
ment to evaluate such emergency medical condi-
tion, and

‘‘(II) within the capabilities of the staff and fa-
cilities available at the hospital, such further med-
ical examination and treatment as are required
under section 1867 of such Act to stabilize the pa-
tient; or

‘‘(ii) with respect to an emergency medical condition
described in subparagraph (A)(ii), medical treatment
for such condition rendered by a health care provider
in a hospital to a neonate, including available hospital
ancillary services in response to an urgent request of
a health care professional and to the extent necessary
to stabilize the neonate.

‘‘(C) STABILIZE.—The term ‘to stabilize’ means, with re-
spect to an emergency medical condition, to provide such
medical treatment of the condition as may be necessary to
assure, within reasonable medical probability, that no ma-
terial deterioration of the condition is likely to result from
or occur during the transfer of the individual from a facil-
ity.

‘‘(b) REIMBURSEMENT FOR MAINTENANCE CARE AND POST-STA-
BILIZATION CARE.—If benefits are available under a group health
plan with respect to maintenance care or post-stabilization care
covered under the guidelines established under section 1852(d)(2)
of the Social Security Act, the plan shall provide for reimbursement
with respect to such services provided to a participant or bene-
ficiary other than through a participating health care provider in



164

a manner consistent with subsection (a)(1)(C) (and shall otherwise
comply with such guidelines).

‘‘(c) COVERAGE OF EMERGENCY AMBULANCE SERVICES.—
‘‘(1) IN GENERAL.—If a group health plan provides any bene-

fits with respect to ambulance services and emergency services,
the plan shall cover emergency ambulance services (as defined
in paragraph (2))) furnished under the plan under the same
terms and conditions under subparagraphs (A) through (D) of
subsection (a)(1) under which coverage is provided for emer-
gency services.

‘‘(2) EMERGENCY AMBULANCE SERVICES.—For purposes of this
subsection, the term ‘emergency ambulance services’ means
ambulance services (as defined for purposes of section
1861(s)(7) of the Social Security Act) furnished to transport an
individual who has an emergency medical condition (as defined
in subsection (a)(2)(A)) to a hospital for the receipt of emer-
gency services (as defined in subsection (a)(2)(B)) in a case in
which the emergency services are covered under the plan pur-
suant to subsection (a)(1) and a prudent layperson, with an av-
erage knowledge of health and medicine, could reasonably ex-
pect that the absence of such transport would result in placing
the health of the individual in serious jeopardy, serious impair-
ment of bodily function, or serious dysfunction of any bodily
organ or part.

‘‘SEC. 9903. ACCESS TO SPECIALTY CARE.
‘‘(a) SPECIALTY CARE FOR COVERED SERVICES.—

‘‘(1) IN GENERAL.—If—
‘‘(A) an individual is a participant or beneficiary under

a group health plan,
‘‘(B) the individual has a condition or disease of suffi-

cient seriousness and complexity to require treatment by
a specialist or the individual requires physician pathology
services, and

‘‘(C) benefits for such treatment or services are provided
under the plan,

the plan shall make or provide for a referral to a specialist who
is available and accessible (consistent with standards devel-
oped under section 9907) to provide the treatment for such con-
dition or disease or to provide such services.

‘‘(2) SPECIALIST DEFINED.—For purposes of this subsection,
the term ‘specialist’ means, with respect to a condition or serv-
ices, a health care practitioner, facility, or center or physician
pathologist that has adequate expertise through appropriate
training and experience (including, in the case of a child, ap-
propriate pediatric expertise and in the case of a pregnant
woman, appropriate obstetrical expertise) to provide high qual-
ity care in treating the condition or to provide physician pa-
thology services.

‘‘(3) CARE UNDER REFERRAL.—A group health plan may re-
quire that the care provided to an individual pursuant to such
referral under paragraph (1) with respect to treatment be—

‘‘(A) pursuant to a treatment plan, only if the treatment
plan is developed by the specialist and approved by the
plan, in consultation with the designated primary care pro-
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vider or specialist and the individual (or the individual’s
designee), and

‘‘(B) in accordance with applicable quality assurance and
utilization review standards of the plan.

Nothing in this subsection shall be construed as preventing
such a treatment plan for an individual from requiring a spe-
cialist to provide the primary care provider with regular up-
dates on the specialty care provided, as well as all necessary
medical information.

‘‘(4) REFERRALS TO PARTICIPATING PROVIDERS.—A group
health plan is not required under paragraph (1) to provide for
a referral to a specialist that is not a participating provider,
unless the plan does not have a specialist that is available and
accessible to treat the individual’s condition or provide physi-
cian pathology services and that is a participating provider
with respect to such treatment or services.

‘‘(5) REFERRALS TO NONPARTICIPATING PROVIDERS.—In a case
in which a referral of an individual to a nonparticipating spe-
cialist is required under paragraph (1), the group health plan
shall provide the individual the option of at least three non-
participating specialists.

‘‘(6) TREATMENT OF NONPARTICIPATING PROVIDERS.—If a plan
refers an individual to a nonparticipating specialist pursuant
to paragraph (1), services provided pursuant to the approved
treatment plan (if any) shall be provided at no additional cost
to the individual beyond what the individual would otherwise
pay for services received by such a specialist that is a partici-
pating provider.

‘‘(b) SPECIALISTS AS GATEKEEPER FOR TREATMENT OF ONGOING
SPECIAL CONDITIONS.—

‘‘(1) IN GENERAL.—A group health plan shall have a proce-
dure by which an individual who is a participant or beneficiary
and who has an ongoing special condition (as defined in para-
graph (3)) may request and receive a referral to a specialist for
such condition who shall be responsible for and capable of pro-
viding and coordinating the individual’s care with respect to
the condition. Under such procedures if such an individual’s
care would most appropriately be coordinated by such a spe-
cialist, such plan shall refer the individual to such specialist.

‘‘(2) TREATMENT FOR RELATED REFERRALS.—Such specialists
shall be permitted to treat the individual without a referral
from the individual’s primary care provider and may authorize
such referrals, procedures, tests, and other medical services as
the individual’s primary care provider would otherwise be per-
mitted to provide or authorize, subject to the terms of the
treatment (referred to in subsection (a)(3)(A)) with respect to
the ongoing special condition.

‘‘(3) ONGOING SPECIAL CONDITION DEFINED.—In this sub-
section, the term ‘ongoing special condition’ means a condition
or disease that—

‘‘(A) is life-threatening, degenerative, or disabling, and
‘‘(B) requires specialized medical care over a prolonged

period of time.
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‘‘(4) TERMS OF REFERRAL.—The provisions of paragraphs (3)
through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

‘‘(5) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as preventing an individual who is a participant or ben-
eficiary and who has an ongoing special condition from having
the individual’s primary care physician assume the responsibil-
ities for providing and coordinating care described in para-
graph (1).

‘‘(c) STANDING REFERRALS.—
‘‘(1) IN GENERAL.—A group health plan shall have a proce-

dure by which an individual who is a participant or beneficiary
and who has a condition that requires ongoing care from a spe-
cialist may receive a standing referral to such specialist for
treatment of such condition. If the plan, or if the primary care
provider in consultation with the medical director of the plan
and the specialist (if any), determines that such a standing re-
ferral is appropriate, the plan shall make such a referral to
such a specialist if the individual so desires.

‘‘(2) TERMS OF REFERRAL.—The provisions of paragraphs (3)
through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

‘‘SEC. 9904. ACCESS TO OBSTETRICAL AND GYNECOLOGICAL CARE.
‘‘(a) IN GENERAL.—If a group health plan requires or provides for

a participant or beneficiary to designate a participating primary
care health care professional, the plan—

‘‘(1) may not require authorization or a referral by the indi-
vidual’s primary care health care professional or otherwise for
covered gynecological care (including preventive women’s
health examinations) or for covered pregnancy-related services
provided by a participating physician (including a family prac-
tice physician) who specializes or is trained and experienced in
gynecology or obstetrics, respectively, to the extent such care
is otherwise covered; and

‘‘(2) shall treat the ordering of other gynecological or obstet-
rical care by such a participating physician as the authoriza-
tion of the primary care health care professional with respect
to such care under the plan.

‘‘(b) CONSTRUCTION.—Nothing in subsection (a) shall be con-
strued to—

‘‘(1) waive any exclusions of coverage under the terms of the
plan with respect to coverage of gynecological or obstetrical
care;

‘‘(2) preclude the group health plan involved from requiring
that the gynecologist or obstetrician notify the primary care
health care professional or the plan of treatment decisions; or

‘‘(3) prevent a plan from offering, in addition to physicians
described in subsection (a)(1), non-physician health care profes-
sionals who are trained and experienced in gynecology or ob-
stetrics.
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‘‘SEC. 9905. ACCESS TO PEDIATRIC CARE.
‘‘(a) PEDIATRIC CARE.—If a group health plan requires or pro-

vides for a participant or beneficiary to designate a participating
primary care provider for a child of such individual, the plan shall
permit the individual to designate a physician (including a family
practice physician) who specializes or is trained and experienced in
pediatrics as the child’s primary care provider.

‘‘(b) CONSTRUCTION.—Nothing in subsection (a) shall be con-
strued to waive any exclusions of coverage under the terms of the
plan with respect to coverage of pediatric care.
‘‘SEC. 9906. CONTINUITY OF CARE.

‘‘(a) IN GENERAL.—
‘‘(1) TERMINATION OF PROVIDER.—If a contract between a

group health plan and a health care provider is terminated (as
defined in paragraph (3)(B)), or benefits or coverage provided
by a health care provider are terminated because of a change
in the terms of provider participation in a group health plan,
and an individual who is a participant or beneficiary in the
plan is undergoing treatment from the provider for an ongoing
special condition (as defined in paragraph (3)(A)) at the time
of such termination, the plan shall—

‘‘(A) notify the individual on a timely basis of such termi-
nation and of the right to elect continuation of coverage of
treatment by the provider under this section; and

‘‘(B) subject to subsection (c), permit the individual to
elect to continue to be covered with respect to treatment
by the provider of such condition during a transitional pe-
riod (provided under subsection (b)).

‘‘(2) TREATMENT OF TERMINATION OF CONTRACT WITH HEALTH
INSURANCE ISSUER.—If a contract for the provision of health in-
surance coverage between a group health plan and a health in-
surance issuer is terminated and, as a result of such termi-
nation, coverage of services of a health care provider is termi-
nated with respect to an individual, the provisions of para-
graph (1) (and the succeeding provisions of this section) shall
apply under the plan in the same manner as if there had been
a contract between the plan and the provider that had been
terminated, but only with respect to benefits that are covered
under the plan after the contract termination.

‘‘(3) DEFINITIONS.—For purposes of this section:
‘‘(A) ONGOING SPECIAL CONDITION.—The term ‘ongoing

special condition’ has the meaning given such term in sec-
tion 9903(b)(3), and also includes pregnancy.

‘‘(B) TERMINATION.—The term ‘terminated’ includes, with
respect to a contract, the expiration or nonrenewal of the
contract, but does not include a termination of the contract
by the plan for failure to meet applicable quality standards
or for fraud.

‘‘(b) TRANSITIONAL PERIOD.—
‘‘(1) IN GENERAL.—Except as provided in paragraphs (2)

through (4), the transitional period under this subsection shall
extend up to 90 days (as determined by the treating health
care professional) after the date of the notice described in sub-
section (a)(1)(A) of the provider’s termination.
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‘‘(2) SCHEDULED SURGERY AND ORGAN TRANSPLANTATION.—If
surgery or organ transplantation was scheduled for an indi-
vidual before the date of the announcement of the termination
of the provider status under subsection (a)(1)(A) or if the indi-
vidual on such date was on an established waiting list or oth-
erwise scheduled to have such surgery or transplantation, the
transitional period under this subsection with respect to the
surgery or transplantation shall extend beyond the period
under paragraph (1) and until the date of discharge of the indi-
vidual after completion of the surgery or transplantation.

‘‘(3) PREGNANCY.—If—
‘‘(A) a participant or beneficiary was determined to be

pregnant at the time of a provider’s termination of partici-
pation, and

‘‘(B) the provider was treating the pregnancy before date
of the termination,

the transitional period under this subsection with respect to
provider’s treatment of the pregnancy shall extend through the
provision of post-partum care directly related to the delivery.

‘‘(4) TERMINAL ILLNESS.—If—
‘‘(A) a participant or beneficiary was determined to be

terminally ill (as determined under section 1861(dd)(3)(A)
of the Social Security Act) at the time of a provider’s ter-
mination of participation, and

‘‘(B) the provider was treating the terminal illness before
the date of termination,

the transitional period under this subsection shall extend for
the remainder of the individual’s life for care directly related
to the treatment of the terminal illness or its medical mani-
festations.

‘‘(c) PERMISSIBLE TERMS AND CONDITIONS.—A group health plan
may condition coverage of continued treatment by a provider under
subsection (a)(1)(B) upon the individual notifying the plan of the
election of continued coverage and upon the provider agreeing to
the following terms and conditions:

‘‘(1) The provider agrees to accept reimbursement from the
plan and individual involved (with respect to cost-sharing) at
the rates applicable prior to the start of the transitional period
as payment in full (or, in the case described in subsection
(a)(2), at the rates applicable under the replacement plan after
the date of the termination of the contract with the health in-
surance issuer) and not to impose cost-sharing with respect to
the individual in an amount that would exceed the cost-sharing
that could have been imposed if the contract referred to in sub-
section (a)(1) had not been terminated.

‘‘(2) The provider agrees to adhere to the quality assurance
standards of the plan responsible for payment under para-
graph (1) and to provide to such plan necessary medical infor-
mation related to the care provided.

‘‘(3) The provider agrees otherwise to adhere to such plan’s
policies and procedures, including procedures regarding refer-
rals and obtaining prior authorization and providing services
pursuant to a treatment plan (if any) approved by the plan.



169

‘‘(d) CONSTRUCTION.—Nothing in this section shall be construed
to require the coverage of benefits which would not have been cov-
ered if the provider involved remained a participating provider.
‘‘SEC. 9907. NETWORK ADEQUACY.

‘‘(a) REQUIREMENT.—A group health plan shall meet such stand-
ards for network adequacy as are established by law pursuant to
this section.

‘‘(b) DEVELOPMENT OF STANDARDS.—
‘‘(1) ESTABLISHMENT OF PANEL.—There is established a panel

to be known as the Health Care Panel to Establish Network
Adequacy Standards (in this section referred to as the ‘Panel’).

‘‘(2) DUTIES OF PANEL.—The Panel shall devise standards for
group health plans and to ensure that—

‘‘(A) participants and beneficiaries have access to a suffi-
cient number, mix, and distribution of health care profes-
sionals and providers; and

‘‘(B) covered items and services are available and acces-
sible to each participant and beneficiary—

‘‘(i) in the service area of the plan;
‘‘(ii) at a variety of sites of service;
‘‘(iii) with reasonable promptness (including reason-

able hours of operation and after hours services);
‘‘(iv) with reasonable proximity to the residences or

workplaces of participants and beneficiaries; and
‘‘(v) in a manner that takes into account the diverse

needs of such individuals and reasonably assures con-
tinuity of care.

‘‘(c) MEMBERSHIP.—
‘‘(1) SIZE AND COMPOSITION.—The Panel shall be composed of

15 members. The Secretary of Health and Human Services, the
Majority Leader of the Senate, and the Speaker of House of
Representatives shall each appoint 1 member from representa-
tives of private insurance organizations, consumer groups,
State insurance commissioners, State medical societies, and
State medical specialty societies.

‘‘(2) TERMS OF APPOINTMENT.—The members of the Panel
shall serve for the life of the Panel.

‘‘(3) VACANCIES.—A vacancy in the Panel shall not affect the
power of the remaining members to execute the duties of the
Panel, but any such vacancy shall be filled in the same manner
in which the original appointment was made.

‘‘(d) PROCEDURES.—
‘‘(1) MEETINGS.—The Panel shall meet at the call of a major-

ity of its members.
‘‘(2) FIRST MEETING.—The Panel shall convene not later than

60 days after the date of the enactment of the Health Care
Quality and Choice Act of 1999.

‘‘(3) QUORUM.—A quorum shall consist of a majority of the
members of the Panel.

‘‘(4) HEARINGS.—For the purpose of carrying out its duties,
the Panel may hold such hearings and undertake such other
activities as the Panel determines to be necessary to carry out
its duties.

‘‘(e) ADMINISTRATION.—
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‘‘(1) COMPENSATION.—Except as provided in paragraph (1),
members of the Panel shall receive no additional pay, allow-
ances, or benefits by reason of their service on the Panel.

‘‘(2) TRAVEL EXPENSES AND PER DIEM.—Each member of the
Panel who is not an officer or employee of the Federal Govern-
ment shall receive travel expenses and per diem in lieu of sub-
sistence in accordance with sections 5702 and 5703 of title 5,
United States Code.

‘‘(3) CONTRACT AUTHORITY.—The Panel may contract with
and compensate government and private agencies or persons
for items and services, without regard to section 3709 of the
Revised Statutes (41 U.S.C. 5).

‘‘(4) USE OF MAILS.—The Panel may use the United States
mails in the same manner and under the same conditions as
Federal agencies and shall, for purposes of the frank, be con-
sidered a commission of Congress as described in section 3215
of title 39, United States Code.

‘‘(5) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request
of the Panel, the Secretary of Health and Human Services
shall provide to the Panel on a reimbursable basis such admin-
istrative support services as the Panel may request.

‘‘(f) REPORT AND ESTABLISHMENT OF STANDARDS.—Not later than
2 years after the first meeting, the Panel shall submit a report to
Congress and the Secretary of Health and Human Services detail-
ing the standards devised under subsection (b) and recommenda-
tions regarding the implementation of such standards. Such stand-
ards shall take effect to the extent provided by Federal law enacted
after the date of the submission of such report.

‘‘(g) TERMINATION.—The Panel shall terminate on the day after
submitting its report to the Secretary of Health and Human Serv-
ices under subsection (f).
‘‘SEC. 9908. ACCESS TO EXPERIMENTAL OR INVESTIGATIONAL PRE-

SCRIPTION DRUGS.
‘‘No use of a prescription drug or medical device shall be consid-

ered experimental or investigational under a group health plan if
such use is included in the labeling authorized by the U.S. Food
and Drug Administration under section 505, 513 or 515 of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C. 355) or under section
351 of the Public Health Service Act (42 U.S.C. 262), unless such
use is demonstrated to be unsafe or ineffective.
‘‘SEC. 9909. COVERAGE FOR INDIVIDUALS PARTICIPATING IN AP-

PROVED CANCER CLINICAL TRIALS.
‘‘(a) COVERAGE.—

‘‘(1) IN GENERAL.—If a group health plan provides coverage
to a qualified individual (as defined in subsection (b)), the
plan—

‘‘(A) may not deny the individual participation in the
clinical trial referred to in subsection (b)(2);

‘‘(B) subject to subsections (b), (c), and (d), may not deny
(or limit or impose additional conditions on) the coverage
of routine patient costs for items and services furnished in
connection with participation in the trial; and

‘‘(C) may not discriminate against the individual on the
basis of the individual’s participation in such trial.
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‘‘(2) EXCLUSION OF CERTAIN COSTS.—For purposes of para-
graph (1)(B), routine patient costs do not include the cost of the
tests or measurements conducted primarily for the purpose of
the clinical trial involved.

‘‘(3) USE OF IN-NETWORK PROVIDERS.—If one or more partici-
pating providers is participating in a clinical trial, nothing in
paragraph (1) shall be construed as preventing a plan from re-
quiring that a qualified individual participate in the trial
through such a participating provider if the provider will ac-
cept the individual as a participant in the trial.

‘‘(b) QUALIFIED INDIVIDUAL DEFINED.—For purposes of subsection
(a), the term ‘qualified individual’ means an individual who is a
participant or beneficiary in a group health plan and who meets
the following conditions:

‘‘(1)(A) The individual has been diagnosed with cancer.
‘‘(B) The individual is eligible to participate in an approved

clinical trial according to the trial protocol with respect to
treatment of such illness.

‘‘(C) The individual’s participation in the trial offers mean-
ingful potential for significant clinical benefit for the indi-
vidual.

‘‘(2) Either—
‘‘(A) the referring physician is a participating health care

professional and has concluded that the individual’s par-
ticipation in such trial would be appropriate based upon
the individual meeting the conditions described in para-
graph (1); or

‘‘(B) the individual provides medical and scientific infor-
mation establishing that the individual’s participation in
such trial would be appropriate based upon the individual
meeting the conditions described in paragraph (1).

‘‘(c) PAYMENT.—
‘‘(1) IN GENERAL.—Under this section a group health plan

shall provide for payment for routine patient costs described in
subsection (a)(2) but is not required to pay for costs of items
and services that are reasonably expected to be paid for by the
sponsors of an approved clinical trial.

‘‘(2) ROUTINE PATIENT CARE COSTS.—For purposes of this
section—

‘‘(A) IN GENERAL.—The term ‘routine patient care costs’
includes the costs associated with the provision of items
and services that—

‘‘(i) would otherwise be covered under the group
health plan if such items and services were not pro-
vided in connection with an approved clinical trial pro-
gram; and

‘‘(ii) are furnished according to the protocol of an ap-
proved clinical trial program.

‘‘(B) EXCLUSION.—Such term does include the costs asso-
ciated with the provision of—

‘‘(i) an investigational drug or device, unless the Sec-
retary has authorized the manufacturer of such drug
or device to charge for such drug or device; or
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‘‘(ii) any item or service supplied without charge by
the sponsor of the approved clinical trial program.

‘‘(3) PAYMENT RATE.—In the case of covered items and serv-
ices provided by—

‘‘(A) a participating provider, the payment rate shall be
at the agreed upon rate, or

‘‘(B) a nonparticipating provider, the payment rate shall
be at the rate the plan would normally pay for comparable
items or services under subparagraph (A).

‘‘(d) APPROVED CLINICAL TRIAL DEFINED.—In this section, the
term ‘approved clinical trial’ means a cancer clinical research study
or cancer clinical investigation approved by an Institutional Review
Board.

‘‘(e) CONSTRUCTION.—Nothing in this section shall be construed
to limit a plan’s coverage with respect to clinical trials.

‘‘(f) PLAN SATISFACTION OF CERTAIN REQUIREMENTS; RESPON-
SIBILITIES OF FIDUCIARIES.—

‘‘(1) IN GENERAL.—For purposes of this section, insofar as a
group health plan provides benefits in the form of health insur-
ance coverage through a health insurance issuer, the plan shall
be treated as meeting the requirements of this section with re-
spect to such benefits and not be considered as failing to meet
such requirements because of a failure of the issuer to meet
such requirements so long as the plan sponsor or its represent-
atives did not cause such failure by the issuer.

‘‘(2) CONSTRUCTION.—Nothing in this section shall be con-
strued to affect or modify the responsibilities of the fiduciaries
of a group health plan under part 4 of subtitle B of the Em-
ployee Retirement Income Security Act of 1974.

‘‘Subchapter B—Access to Information

‘‘Sec. 9911. Patient access to information.

‘‘SEC. 9911. PATIENT ACCESS TO INFORMATION.
‘‘(a) DISCLOSURE REQUIREMENT.—A group health plan shall—

‘‘(1) provide to participants and beneficiaries at the time of
initial coverage under the plan (or the effective date of this sec-
tion, in the case of individuals who are participants or bene-
ficiaries as of such date), and at least annually thereafter, the
information described in subsection (b);

‘‘(2) provide to participants and beneficiaries, within a rea-
sonable period (as specified by the Secretary) before or after
the date of significant changes in the information described in
subsection (b), information on such significant changes; and

‘‘(3) upon request, make available to participants and bene-
ficiaries, the Secretary, and prospective participants and bene-
ficiaries, the information described in subsection (b) or (c).

The plan may charge a reasonable fee for provision in printed form
of any of the information described in subsection (b) or (c) more
than once during any plan year.

‘‘(b) INFORMATION PROVIDED.—The information described in this
subsection with respect to a group health plan shall be provided to
a participant or beneficiary free of charge at least once a year and
includes the following:
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‘‘(1) SERVICE AREA.—The service area of the plan.
‘‘(2) BENEFITS.—Benefits offered under the plan, including—

‘‘(A) those that are covered benefits ‘‘(all of which shall
be referred to by such relevant CPT and DRG codes as are
available), limits and conditions on such benefits, and
those benefits that are explicitly excluded from coverage
(all of which shall be referred to by such relevant CPT and
DRG codes as are available);

‘‘(B) cost sharing, such as deductibles, coinsurance, and
copayment amounts, including any liability for balance
billing, any maximum limitations on out of pocket ex-
penses, and the maximum out of pocket costs for services
that are provided by nonparticipating providers or that are
furnished without meeting the applicable utilization re-
view requirements;

‘‘(C) the extent to which benefits may be obtained from
nonparticipating providers;

‘‘(D) the extent to which a participant or beneficiary may
select from among participating providers and the types of
providers participating in the plan network;

‘‘(E) process for determining experimental coverage; and
‘‘(F) use of a prescription drug formulary.

‘‘(3) ACCESS.—A description of the following:
‘‘(A) The number, mix, and distribution of providers

under the plan.
‘‘(B) Out-of-network coverage (if any) provided by the

plan.
‘‘(C) Any point-of-service option (including any supple-

mental premium or cost-sharing for such option).
‘‘(D) The procedures for participants and beneficiaries to

select, access, and change participating primary and spe-
cialty providers.

‘‘(E) The rights and procedures for obtaining referrals
(including standing referrals) to participating and non-
participating providers.

‘‘(F) The name, address, and telephone number of par-
ticipating health care providers and an indication of
whether each such provider is available to accept new pa-
tients.

‘‘(G) Any limitations imposed on the selection of quali-
fying participating health care providers, including any
limitations imposed under section 9901(b)(2).

‘‘(4) OUT-OF-AREA COVERAGE.—Out-of-area coverage provided
by the plan.

‘‘(5) EMERGENCY COVERAGE.—Coverage of emergency serv-
ices, including—

‘‘(A) the appropriate use of emergency services, including
use of the 911 telephone system or its local equivalent in
emergency situations and an explanation of what con-
stitutes an emergency situation;

‘‘(B) the process and procedures of the plan for obtaining
emergency services; and
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‘‘(C) the locations of (i) emergency departments, and (ii)
other settings, in which plan physicians and hospitals pro-
vide emergency services and post-stabilization care.

‘‘(6) PRIOR AUTHORIZATION RULES.—Rules regarding prior au-
thorization or other review requirements that could result in
noncoverage or nonpayment.

‘‘(7) GRIEVANCE AND APPEALS PROCEDURES.—All appeal or
grievance rights and procedures under the plan, including the
method for filing grievances and the time frames and cir-
cumstances for acting on grievances and appeals.

‘‘(8) ACCOUNTABILITY.—A description of the legal recourse op-
tions available for participants and beneficiaries under the
plan including—

‘‘(A) the preemption that applies under section 514 of the
Employee Retirement Income Security Act of 1974 (29
U.S.C. 1144) to certain actions arising out of the provision
of health benefits; and

‘‘(B) the extent to which coverage decisions made by the
plan are subject to internal review or any external review
and the proper time frames under

‘‘(9) QUALITY ASSURANCE.—Any information made public by
an accrediting organization in the process of accreditation of
the plan or any additional quality indicators the plan makes
available.

‘‘(10) INFORMATION ON TREATMENT AUTHORIZATION.—Notice
of appropriate mailing addresses and telephone numbers to be
used by participants and beneficiaries in seeking information
or authorization for treatment.

‘‘(11) AVAILABILITY OF INFORMATION ON REQUEST.—Notice
that the information described in subsection (c) is available
upon request.

‘‘(c) INFORMATION MADE AVAILABLE UPON REQUEST.—The infor-
mation described in this subsection is the following:

‘‘(1) UTILIZATION REVIEW ACTIVITIES.—A description of proce-
dures used and requirements (including circumstances, time
frames, and appeal rights) under any utilization review pro-
gram maintained by the plan.

‘‘(2) GRIEVANCE AND APPEALS INFORMATION.—Information on
the number of grievances and appeals and on the disposition
in the aggregate of such matters.

‘‘(3) FORMULARY RESTRICTIONS.—A description of the nature
of any drug formula restrictions.

‘‘(4) PARTICIPATING PROVIDER LIST.—A list of current partici-
pating health care providers.

‘‘(d) CONSTRUCTION.—Nothing in this section shall be construed
as requiring public disclosure of individual contracts or financial
arrangements between a group health plan or health insurance
issuer and any provider.

‘‘Subchapter C—Protecting the Doctor-Patient Relationship

‘‘Sec. 9921. Prohibition of interference with certain medical commu-
nications.

‘‘Sec. 9922. Prohibition of discrimination against providers based on
licensure.
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‘‘Sec. 9923. Prohibition against improper incentive arrangements.
‘‘Sec. 9924. Payment of clean claims.

‘‘SEC. 9921. PROHIBITION OF INTERFERENCE WITH CERTAIN MEDICAL
COMMUNICATIONS.

‘‘(a) GENERAL RULE.—The provisions of any contract or agree-
ment, or the operation of any contract or agreement, between a
group health plan (including any partnership, association, or other
organization that enters into or administers such a contract or
agreement) and a health care provider (or group of health care pro-
viders) shall not prohibit or otherwise restrict a health care profes-
sional from advising such a participant or beneficiary who is a pa-
tient of the professional about the health status of the individual
or medical care or treatment for the individual’s condition or dis-
ease, regardless of whether benefits for such care or treatment are
provided under the plan, if the professional is acting within the
lawful scope of practice.

‘‘(b) NULLIFICATION.—Any contract provision or agreement that
restricts or prohibits medical communications in violation of sub-
section (a) shall be null and void.
‘‘SEC. 9922. PROHIBITION OF DISCRIMINATION AGAINST PROVIDERS

BASED ON LICENSURE.
‘‘(a) IN GENERAL.—A group health plan shall not discriminate

with respect to participation or indemnification as to any provider
who is acting within the scope of the provider’s license or certifi-
cation under applicable State law, solely on the basis of such li-
cense or certification.

‘‘(b) CONSTRUCTION.—Subsection (a) shall not be construed—
‘‘(1) as requiring the coverage under a group health plan of

particular benefits or services or to prohibit a plan from includ-
ing providers only to the extent necessary to meet the needs
of the plan’s participants or beneficiaries or from establishing
any measure designed to maintain quality and control costs
consistent with the responsibilities of the plan;

‘‘(2) to override any State licensure or scope-of-practice law;
‘‘(3) as requiring a plan that offers network coverage to in-

clude for participation every willing provider who meets the
terms and conditions of the plan; or

‘‘(4) as prohibiting a family practice physician with appro-
priate expertise from providing pediatric or obstetrical or gyne-
cological care.

‘‘SEC. 9923. PROHIBITION AGAINST IMPROPER INCENTIVE ARRANGE-
MENTS.

‘‘(a) IN GENERAL.—A group health plan may not operate any phy-
sician incentive plan (as defined in subparagraph (B) of section
1876(i)(8) of the Social Security Act) unless the requirements de-
scribed in clauses (i), (ii)(I), and (iii) of subparagraph (A) of such
section are met with respect to such a plan.

‘‘(b) APPLICATION.—For purposes of carrying out paragraph (1),
any reference in section 1876(i)(8) of the Social Security Act to the
Secretary, an eligible organization, or an individual enrolled with
the organization shall be treated as a reference to the Secretary of
the Treasury, a group health plan, and a participant or beneficiary
with the plan, respectively.
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‘‘(c) CONSTRUCTION.—Nothing in this section shall be construed
as prohibiting all capitation and similar arrangements or all pro-
vider discount arrangements.
‘‘SEC. 9924. PAYMENT OF CLEAN CLAIMS.

‘‘A group health plan shall provide for prompt payment of claims
submitted for health care services or supplies furnished to a partic-
ipant or beneficiary with respect to benefits covered by the plan,
in a manner consistent with the provisions of sections 1816(c)(2)
and 1842(c)(2) of the Social Security Act (42 U.S.C. 1395h(c)(2) and
42 U.S.C. 1395u(c)(2)), except that for purposes of this section, sub-
paragraph (C) of section 1816(c)(2) of the Social Security Act shall
be treated as applying to claims received from a participant or ben-
eficiary as well as claims referred to in such subparagraph.

‘‘Subchapter D—Definitions

‘‘Sec. 9931. Definitions.
‘‘Sec. 9933. Exclusions.
‘‘Sec. 9933. Coverage of limited scope plans.
‘‘Sec. 9934. Regulations; coordination; application under different

laws.

‘‘SEC. 9931. DEFINITIONS.
For purposes of this chapter—
‘‘(a) INCORPORATION OF GENERAL DEFINITIONS.—Except as other-

wise provided, the provisions of section 9831 shall apply for pur-
poses of this chapter in the same manner as they apply for pur-
poses of chapter 100.

‘‘(b) ADDITIONAL DEFINITIONS.—For purposes of this chapter:
‘‘(1) CLINICAL PEER.—The term ‘clinical peer’ means, with re-

spect to a review or appeal, a practicing physician or other
health care professional who holds a nonrestricted license and
who is—

‘‘(A) appropriately certified by a nationally recognized,
peer reviewed accrediting body in the same or similar spe-
cialty as typically manages the medical condition, proce-
dure, or treatment under review or appeal, or

‘‘(B) is trained and experienced in managing such condi-
tion, procedure, or treatment,

and includes a pediatric specialist where appropriate; except
that only a physician may be a clinical peer with respect to the
review or appeal of treatment recommended or rendered by a
physician.

‘‘(2) HEALTH CARE PROFESSIONAL.—The term ‘health care pro-
fessional’ means an individual who is licensed, accredited, or
certified under State law to provide specified health care serv-
ices and who is operating within the scope of such licensure,
accreditation, or certification.

‘‘(3) HEALTH CARE PROVIDER.—The term ‘health care pro-
vider’ includes a physician or other health care professional, as
well as an institutional or other facility or agency that provides
health care services and that is licensed, accredited, or certified
to provide health care items and services under applicable
State law.

‘‘(4) NETWORK.—The term ‘network’ means, with respect to a
group health plan, the participating health care professionals
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and providers through whom the plan provides health care
items and services to participants or beneficiaries.

‘‘(5) NONPARTICIPATING.—The term ‘nonparticipating’ means,
with respect to a health care provider that provides health care
items and services to a participant or beneficiary under group
health plan, a health care provider that is not a participating
health care provider with respect to such items and services.

‘‘(6) PARTICIPATING.—The term ‘participating’ means, with
respect to a health care provider that provides health care
items and services to a participant or beneficiary under group
health plan, a health care provider that furnishes such items
and services under a contract or other arrangement with the
plan.

‘‘(7) PHYSICIAN.—The term ‘physician’ means an allopathic or
osteopathic physician.

‘‘(8) PRACTICING PHYSICIAN.—The term ‘practicing physician’
means a physician who is licensed in the State in which the
physician furnishes professional services and who provides pro-
fessional services to individual patients on average at least two
full days per week.

‘‘(9) PRIOR AUTHORIZATION.—The term ‘prior authorization’
means the process of obtaining prior approval from a group
health plan for the provision or coverage of medical services.

‘‘SEC. 9932. EXCLUSIONS.
‘‘(a) NO BENEFIT REQUIREMENTS.—Nothing in this chapter shall

be construed to require a group health plan to provide specific ben-
efits under the terms of such plan, other than those provided under
the terms of such plan.

‘‘(b) EXCLUSION FOR FEE-FOR-SERVICE COVERAGE.—
‘‘(1) GROUP HEALTH PLANS.—The provisions of sections 9901

through 9911 shall not apply to a group health plan if the only
coverage offered under the plan is fee-for-service coverage (as
defined in paragraph (2)).

‘‘(2) FEE-FOR-SERVICE COVERAGE DEFINED.—For purposes of
this subsection, the term ‘fee-for-service coverage’ means cov-
erage under a group health plan that—

‘‘(A) reimburses hospitals, health professionals, and
other providers on a fee-for-service basis without placing
the provider at financial risk;

‘‘(B) does not vary reimbursement for such a provider
based on an agreement to contract terms and conditions or
the utilization of health care items or services relating to
such provider;

‘‘(C) allows access to any provider that is lawfully au-
thorized to provide the covered services and agree to ac-
cept the terms and conditions of payment established
under the plan; and

‘‘(D) for which the plan does not require prior authoriza-
tion before providing for any health care services.

‘‘SEC. 9933. COVERAGE OF LIMITED SCOPE PLANS.
‘‘Only for purposes of applying the requirements of this chapter

under section 9813, section 9832(c)(2)(A) shall be deemed not to
apply.
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‘‘SEC. 9934. REGULATIONS.
‘‘The Secretary of the Treasury shall issue such regulations as

may be necessary or appropriate to carry out this chapter under
section 9813. The Secretary may promulgate such regulations in
the form of interim final rules as may be necessary to carry out
this chapter in a timely manner.’’.

(b) CLERICAL AMENDMENT.—The table of chapters for subtitle K
of the Internal Revenue Code of 1986 is amended by adding at the
end the following new item:

‘‘CHAPTER 101. Improving managed care.’’

TITLE IV—EFFECTIVE DATES;
COORDINATION IN IMPLEMENTATION

SEC. 401. EFFECTIVE DATES.
(a) GROUP HEALTH COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2), the amendments
made by title I (other than section 102), sections 201 and 202,
and title III shall apply with respect to group health plans, and
health insurance coverage offered in connection with group
health plans, for plan years beginning on or after January 1,
2000 (in this section referred to as the ‘‘general effective date’’)
and also shall apply to portions of plan years occurring on and
after such date.

(2) TREATMENT OF COLLECTIVE BARGAINING AGREEMENTS.—In
the case of a group health plan maintained pursuant to 1 or
more collective bargaining agreements between employee rep-
resentatives and 1 or more employers ratified before the date
of enactment of this Act, the amendments made by title I
(other than section 102), sections 201 and 202, and title III
shall not apply to plan years beginning before the later of—

(A) the date on which the last collective bargaining
agreements relating to the plan terminates (determined
without regard to any extension thereof agreed to after the
date of enactment of this Act), or

(B) the general effective date.
For purposes of subparagraph (A), any plan amendment made
pursuant to a collective bargaining agreement relating to the
plan which amends the plan solely to conform to any require-
ment added by this Act shall not be treated as a termination
of such collective bargaining agreement.

(b) INDIVIDUAL HEALTH INSURANCE COVERAGE.—The amend-
ments made by section 102 shall apply with respect to individual
health insurance coverage offered, sold, issued, renewed, in effect,
or operated in the individual market on or after the general effec-
tive date.

(c) TREATMENT OF RELIGIOUS NONMEDICAL PROVIDERS.—
(1) IN GENERAL.—Nothing in this Act (or the amendments

made thereby) shall be construed to—
(A) restrict or limit the right of group health plans, and

of health insurance issuers offering health insurance cov-
erage, to include as providers religious nonmedical pro-
viders;
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(B) require such plans or issuers to—
(i) utilize medically based eligibility standards or

criteria in deciding provider status of religious non-
medical providers;

(ii) use medical professionals or criteria to decide pa-
tient access to religious nonmedical providers;

(iii) utilize medical professionals or criteria in mak-
ing decisions in internal or external appeals regarding
coverage for care by religious nonmedical providers; or

(iv) compel a participant or beneficiary to undergo a
medical examination or test as a condition of receiving
health insurance coverage for treatment by a religious
nonmedical provider; or

(C) require such plans or issuers to exclude religious
nonmedical providers because they do not provide medical
or other required data, if such data is inconsistent with
the religious nonmedical treatment or nursing care pro-
vided by the provider.

(2) RELIGIOUS NONMEDICAL PROVIDER.—For purposes of this
subsection, the term ‘‘religious nonmedical provider’’ means a
provider who provides no medical care but who provides only
religious nonmedical treatment or religious nonmedical nurs-
ing care.

SEC. 402. COORDINATION IN IMPLEMENTATION.
The Secretary of Labor, the Secretary of Health and Human

Services, and the Secretary of the Treasury shall ensure, through
the execution of an interagency memorandum of understanding
among such Secretaries, that—

(1) regulations, rulings, and interpretations issued by such
Secretaries relating to the same matter over which both Secre-
taries have responsibility under the provisions of this Act (and
the amendments made thereby) are administered so as to have
the same effect at all times; and

(2) coordination of policies relating to enforcing the same re-
quirements through such Secretaries in order to have a coordi-
nated enforcement strategy that avoids duplication of enforce-
ment efforts and assigns priorities in enforcement.

TITLE V—OTHER PROVISIONS

Subtitle A—Protection of Information

SEC. 501. PROTECTION FOR CERTAIN INFORMATION.
(a) PROTECTION OF CERTAIN INFORMATION.—Notwithstanding any

other provision of Federal or State law, health care response infor-
mation shall be exempt from any disclosure requirement (regard-
less of whether the requirement relates to subpoenas, discover, in-
troduction of evidence, testimony, or any other form of disclosure),
in connection with a civil or administrative proceeding under Fed-
eral or State law, to the same extent as information developed by
a health care provider with respect to any of the following:

(1) Peer review.
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(2) Utilization review.
(3) Quality management or improvement.
(4) Quality control.
(5) Risk management.
(6) Internal review for purposes of reducing mortality, mor-

bidity, or for improving patient care or safety.
(b) NO WAIVER OF PROTECTION THROUGH INTERACTION WITH AC-

CREDITING BODY.—Notwithstanding any other provision of Federal
or State law, the protection of health care response information
from disclosure provided under subsection (a) shall not be deemed
to be modified or in any way waived by—

(1) the development of such information in connection with
a request or requirement of an accrediting body; or

(2) the transfer of such information to an accrediting body.
(c) DEFINITIONS.—For purposes of this section:

(1) ACCREDITING BODY.—The term ‘‘accrediting body’’ means
a national, not-for-profit organization that—

(A) accredits health care providers; and
(B) is recognized as an accrediting body by statute or by

a Federal or State agency that regulates health care pro-
viders.

(2) HEALTH CARE RESPONSE INFORMATION.—The term ‘‘health
care response information’’ means information (including any
data, report, record, memorandum, analysis, statement, or
other communication) developed by, or on behalf of, a health
care provider in response to a serious, adverse, patient related
event—

(A) during the course of analyzing or studying the event
and its causes; and

(B) for the purposes of—
(i) reducing mortality or morbidity; or
(ii) improving patient care or safety (including the

provider’s notification to an accrediting body and the
provider’s plans of action in response to such event).

(3) HEALTH CARE PROVIDER.—The term ‘‘health care pro-
vider’’ means a person, who with respect to a specific item of
protected health information, receives, creates, uses, main-
tains, or discloses the information while acting in whole or in
part in the capacity of—

(A) a person who is licensed, certified, registered, or oth-
erwise authorized by Federal or State law to provide an
item or service that constitutes health care in the ordinary
course of business, or practice of a profession;

(B) a Federal, State, or employer-sponsored or any other
privately-sponsored program that directly provides items
or services that constitute health care to beneficiaries; or

(C) an officer or employee of a person described in sub-
paragraph (A) or (B).

(4) STATE.—The term ‘‘State’’ includes a State, the District of
Columbia, the Northern Mariana Islands, any political subdivi-
sions of a State or such Islands, or any agency or instrumen-
tality of either.

(d) EFFECTIVE DATE.—The provisions of this section are effective
on the date of the enactment of this Act.
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Subtitle B—Other Matters

SEC. 511. HEALTH CARE PAPERWORK SIMPLIFICATION.
(a) ESTABLISHMENT OF PANEL.—

(1) ESTABLISHMENT.—There is established a panel to be
known as the Health Care Panel to Devise a Uniform Expla-
nation of Benefits (in this section referred to as the ‘‘Panel’’).

(2) DUTIES OF PANEL.—
(A) IN GENERAL.—The Panel shall devise a single form

for use by third-party health care payers for the remit-
tance of claims to providers.

(B) DEFINITION.—For purposes of this section, the term
‘‘third-party health care payer’’ means any entity that con-
tractually pays health care bills for an individual.

(3) MEMBERSHIP.—
(A) SIZE AND COMPOSITION.—The Secretary of Health

and Human Services, in consultation with the Majority
Leader of the Senate and the Speaker of the House of Rep-
resentatives, shall determine the number of members and
the composition of the Panel. Such Panel shall include
equal numbers of representatives of private insurance or-
ganizations, consumer groups, State insurance commis-
sioners, State medical societies, State hospital associa-
tions, and State medical specialty societies.

(B) TERMS OF APPOINTMENT.—The members of the Panel
shall serve for the life of the Panel.

(C) VACANCIES.—A vacancy in the Panel shall not affect
the power of the remaining members to execute the duties
of the Panel, but any such vacancy shall be filled in the
same manner in which the original appointment was
made.

(4) PROCEDURES.—
(A) MEETINGS.—The Panel shall meet at the call of a

majority of its members.
(B) FIRST MEETING.—The Panel shall convene not later

than 60 days after the date of the enactment of the Health
Care Quality and Choice Act of 1999.

(C) QUORUM.—A quorum shall consist of a majority of
the members of the Panel.

(D) HEARINGS.—For the purpose of carrying out its du-
ties, the Panel may hold such hearings and undertake
such other activities as the Panel determines to be nec-
essary to carry out its duties.

(5) ADMINISTRATION.—
(A) COMPENSATION.—Except as provided in subpara-

graph (B), members of the Panel shall receive no addi-
tional pay, allowances, or benefits by reason of their serv-
ice on the Panel.

(B) TRAVEL EXPENSES AND PER DIEM.—Each member of
the Panel who is not an officer or employee of the Federal
Government shall receive travel expenses and per diem in
lieu of subsistence in accordance with sections 5702 and
5703 of title 5, United States Code.
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(C) CONTRACT AUTHORITY.—The Panel may contract with
and compensate government and private agencies or per-
sons for items and services, without regard to section 3709
of the Revised Statutes (41 U.S.C. 5).

(D) USE OF MAILS.—The Panel may use the United
States mails in the same manner and under the same con-
ditions as Federal agencies and shall, for purposes of the
frank, be considered a commission of Congress as de-
scribed in section 3215 of title 39, United States Code.

(E) ADMINISTRATIVE SUPPORT SERVICES.—Upon the re-
quest of the Panel, the Secretary of Health and Human
Services shall provide to the Panel on a reimbursable basis
such administrative support services as the Panel may re-
quest.

(6) SUBMISSION OF FORM.—Not later than 2 years after the
first meeting, the Panel shall submit a form to the Secretary
of Health and Human Services for use by third-party health
care payers.

(7) TERMINATION.—The Panel shall terminate on the day
after submitting its the form under paragraph (6).

(b) REQUIREMENT FOR USE OF FORM BY THIRD-PARTY CARE PAY-
ERS.—A third-party health care payer shall be required to use the
form devised under subsection (a) for plan years beginning on or
after 5 years following the date of the enactment of this Act.

3. AN AMENDMENT TO BE OFFERED BY REPRESENTATIVE HOUGHTON
OF NEW YORK, OR REPRESENTATIVE GRAHAM OF SOUTH CARO-
LINA, OR A DESIGNEE, DEBATABLE FOR 60 MINUTES

Strike out all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Bipartisan Con-
sensus Managed Care Improvement Act of 1999’’.

(b) TABLE OF CONTENTS.—The table of contents of this Act is as
follows:
Sec. 1. Short title; table of contents.

TITLE I—IMPROVING MANAGED CARE

Subtitle A—Grievances and Appeals
Sec. 101. Utilization review activities.
Sec. 102. Internal appeals procedures.
Sec. 103. External appeals procedures.
Sec. 104. Establishment of a grievance process.

Subtitle B—Access to Care
Sec. 111. Consumer choice option.
Sec. 112. Choice of health care professional.
Sec. 113. Access to emergency care.
Sec. 114. Access to specialty care.
Sec. 115. Access to obstetrical and gynecological care.
Sec. 116. Access to pediatric care.
Sec. 117. Continuity of care.
Sec. 118. Access to needed prescription drugs.
Sec. 119. Coverage for individuals participating in approved clinical trials.

Subtitle C—Access to Information
Sec. 121. Patient access to information.
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Subtitle D—Protecting the Doctor-Patient Relationship
Sec. 131. Prohibition of interference with certain medical communications.
Sec. 132. Prohibition of discrimination against providers based on licensure.
Sec. 133. Prohibition against improper incentive arrangements.
Sec. 134. Payment of claims.
Sec. 135. Protection for patient advocacy.

Subtitle E—Definitions
Sec. 151. Definitions.
Sec. 152. Preemption; State flexibility; construction.
Sec. 153. Exclusions.
Sec. 154. Coverage of limited scope plans.
Sec. 155. Regulations.

TITLE II—APPLICATION OF QUALITY STANDARDS TO GROUP HEALTH
PLANS AND HEALTH INSURANCE COVERAGE UNDER THE PUBLIC
HEALTH SERVICE ACT

Sec. 201. Application to group health plans and group health insurance coverage.
Sec. 202. Application to individual health insurance coverage.

TITLE III—AMENDMENTS TO THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974

Sec. 301. Application of patient protection standards to group health plans and
group health insurance coverage under the Employee Retirement In-
come Security Act of 1974.

Sec. 302. Additional judicial remedies.
Sec. 303. Availability of binding arbitration.

TITLE IV—APPLICATION TO GROUP HEALTH PLANS UNDER THE
INTERNAL REVENUE CODE OF 1986

Sec. 401. Amendments to the Internal Revenue Code of 1986.

TITLE V—EFFECTIVE DATES; COORDINATION IN IMPLEMENTATION
Sec. 501. Effective dates.
Sec. 502. Coordination in implementation.

TITLE VI—HEALTH CARE PAPERWORK SIMPLIFICATION
Sec. 601. Health care paperwork simplification.

TITLE I—IMPROVING MANAGED CARE

Subtitle A—Grievance and Appeals

SEC. 101. UTILIZATION REVIEW ACTIVITIES.
(a) COMPLIANCE WITH REQUIREMENTS.—

(1) IN GENERAL.—A group health plan, and a health insur-
ance issuer that provides health insurance coverage, shall con-
duct utilization review activities in connection with the provi-
sion of benefits under such plan or coverage only in accordance
with a utilization review program that meets the requirements
of this section.

(2) USE OF OUTSIDE AGENTS.—Nothing in this section shall
be construed as preventing a group health plan or health in-
surance issuer from arranging through a contract or otherwise
for persons or entities to conduct utilization review activities
on behalf of the plan or issuer, so long as such activities are
conducted in accordance with a utilization review program that
meets the requirements of this section.
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(3) UTILIZATION REVIEW DEFINED.—For purposes of this sec-
tion, the terms ‘‘utilization review’’ and ‘‘utilization review ac-
tivities’’ mean procedures used to monitor or evaluate the use
or coverage, clinical necessity, appropriateness, efficacy, or effi-
ciency of health care services, procedures or settings, and in-
cludes prospective review, concurrent review, second opinions,
case management, discharge planning, or retrospective review.

(b) WRITTEN POLICIES AND CRITERIA.—
(1) WRITTEN POLICIES.—A utilization review program shall

be conducted consistent with written policies and procedures
that govern all aspects of the program.

(2) USE OF WRITTEN CRITERIA.—
(A) IN GENERAL.—Such a program shall utilize written

clinical review criteria developed with input from a range
of appropriate actively practicing health care professionals,
as determined by the plan, pursuant to the program. Such
criteria shall include written clinical review criteria that
are based on valid clinical evidence where available and
that are directed specifically at meeting the needs of at-
risk populations and covered individuals with chronic con-
ditions or severe illnesses, including gender-specific cri-
teria and pediatric-specific criteria where available and ap-
propriate.

(B) CONTINUING USE OF STANDARDS IN RETROSPECTIVE
REVIEW.—If a health care service has been specifically pre-
authorized or approved for an enrollee under such a pro-
gram, the program shall not, pursuant to retrospective re-
view, revise or modify the specific standards, criteria, or
procedures used for the utilization review for procedures,
treatment, and services delivered to the enrollee during
the same course of treatment.

(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—Such a pro-
gram shall provide for an evaluation of the clinical appro-
priateness of at least a sample of denials of claims for ben-
efits.

(c) CONDUCT OF PROGRAM ACTIVITIES.—
(1) ADMINISTRATION BY HEALTH CARE PROFESSIONALS.—A uti-

lization review program shall be administered by qualified
health care professionals who shall oversee review decisions.

(2) USE OF QUALIFIED, INDEPENDENT PERSONNEL.—
(A) IN GENERAL.—A utilization review program shall pro-

vide for the conduct of utilization review activities only
through personnel who are qualified and have received ap-
propriate training in the conduct of such activities under
the program.

(B) PROHIBITION OF CONTINGENT COMPENSATION AR-
RANGEMENTS.—Such a program shall not, with respect to
utilization review activities, permit or provide compensa-
tion or anything of value to its employees, agents, or con-
tractors in a manner that encourages denials of claims for
benefits.

(C) PROHIBITION OF CONFLICTS.—Such a program shall
not permit a health care professional who is providing
health care services to an individual to perform utilization
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review activities in connection with the health care serv-
ices being provided to the individual.

(3) ACCESSIBILITY OF REVIEW.—Such a program shall provide
that appropriate personnel performing utilization review activi-
ties under the program, including the utilization review admin-
istrator, are reasonably accessible by toll-free telephone during
normal business hours to discuss patient care and allow re-
sponse to telephone requests, and that appropriate provision is
made to receive and respond promptly to calls received during
other hours.

(4) LIMITS ON FREQUENCY.—Such a program shall not pro-
vide for the performance of utilization review activities with re-
spect to a class of services furnished to an individual more fre-
quently than is reasonably required to assess whether the
services under review are medically necessary or appropriate.

(d) DEADLINE FOR DETERMINATIONS.—
(1) PRIOR AUTHORIZATION SERVICES.—

(A) IN GENERAL.—Except as provided in paragraph (2),
in the case of a utilization review activity involving the
prior authorization of health care items and services for an
individual, the utilization review program shall make a de-
termination concerning such authorization, and provide
notice of the determination to the individual or the individ-
ual’s designee and the individual’s health care provider by
telephone and in printed form, as soon as possible in ac-
cordance with the medical exigencies of the case, and in no
event later than the deadline specified in subparagraph
(B).

(B) DEADLINE.—
(i) IN GENERAL.—Subject to clauses (ii) and (iii), the

deadline specified in this subparagraph is 14 days
after the date of receipt of the request for prior au-
thorization.

(ii) EXTENSION PERMITTED WHERE NOTICE OF ADDI-
TIONAL INFORMATION REQUIRED.—If a utilization re-
view program—

(I) receives a request for a prior authorization,
(II) determines that additional information is

necessary to complete the review and make the
determination on the request, and

(III) notifies the requester, not later than 5
business days after the date of receiving the re-
quest, of the need for such specified additional in-
formation,

the deadline specified in this subparagraph is 14 days
after the date the program receives the specified addi-
tional information, but in no case later than 28 days
after the date of receipt of the request for the prior au-
thorization. This clause shall not apply if the deadline
is specified in clause (iii).

(iii) EXPEDITED CASES.—In the case of a situation de-
scribed in section 102(c)(1)(A), the deadline specified
in this subparagraph is 72 hours after the time of the
request for prior authorization.
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(2) ONGOING CARE.—
(A) CONCURRENT REVIEW.—

(i) IN GENERAL.—Subject to subparagraph (B), in the
case of a concurrent review of ongoing care (including
hospitalization), which results in a termination or re-
duction of such care, the plan must provide by tele-
phone and in printed form notice of the concurrent re-
view determination to the individual or the individ-
ual’s designee and the individual’s health care pro-
vider as soon as possible in accordance with the med-
ical exigencies of the case, with sufficient time prior to
the termination or reduction to allow for an appeal
under section 102(c)(1)(A) to be completed before the
termination or reduction takes effect.

(ii) CONTENTS OF NOTICE.—Such notice shall include,
with respect to ongoing health care items and services,
the number of ongoing services approved, the new
total of approved services, the date of onset of services,
and the next review date, if any, as well as a state-
ment of the individual’s rights to further appeal.

(B) EXCEPTION.—Subparagraph (A) shall not be inter-
preted as requiring plans or issuers to provide coverage of
care that would exceed the coverage limitations for such
care.

(3) PREVIOUSLY PROVIDED SERVICES.—In the case of a utiliza-
tion review activity involving retrospective review of health
care services previously provided for an individual, the utiliza-
tion review program shall make a determination concerning
such services, and provide notice of the determination to the
individual or the individual’s designee and the individual’s
health care provider by telephone and in printed form, within
30 days of the date of receipt of information that is reasonably
necessary to make such determination, but in no case later
than 60 days after the date of receipt of the claim for benefits.

(4) FAILURE TO MEET DEADLINE.—In a case in which a group
health plan or health insurance issuer fails to make a deter-
mination on a claim for benefit under paragraph (1), (2)(A), or
(3) by the applicable deadline established under the respective
paragraph, the failure shall be treated under this subtitle as
a denial of the claim as of the date of the deadline.

(5) REFERENCE TO SPECIAL RULES FOR EMERGENCY SERVICES,
MAINTENANCE CARE, AND POST-STABILIZATION CARE.—For waiv-
er of prior authorization requirements in certain cases involv-
ing emergency services and maintenance care and post-sta-
bilization care, see subsections (a)(1) and (b) of section 113, re-
spectively.

(e) NOTICE OF DENIALS OF CLAIMS FOR BENEFITS.—
(1) IN GENERAL.—Notice of a denial of claims for benefits

under a utilization review program shall be provided in printed
form and written in a manner calculated to be understood by
the participant, beneficiary, or enrollee and shall include—

(A) the reasons for the denial (including the clinical ra-
tionale);
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(B) instructions on how to initiate an appeal under sec-
tion 102; and

(C) notice of the availability, upon request of the indi-
vidual (or the individual’s designee) of the clinical review
criteria relied upon to make such denial.

(2) SPECIFICATION OF ANY ADDITIONAL INFORMATION.—Such a
notice shall also specify what (if any) additional necessary in-
formation must be provided to, or obtained by, the person mak-
ing the denial in order to make a decision on such an appeal.

(f) CLAIM FOR BENEFITS AND DENIAL OF CLAIM FOR BENEFITS DE-
FINED.—For purposes of this subtitle:

(1) CLAIM FOR BENEFITS.—The term ‘‘claim for benefits’’
means any request for coverage (including authorization of cov-
erage), for eligibility, or for payment in whole or in part, for
an item or service under a group health plan or health insur-
ance coverage.

(2) DENIAL OF CLAIM FOR BENEFITS.—The term ‘‘denial’’
means, with respect to a claim for benefits, means a denial, or
a failure to act on a timely basis upon, in whole or in part, the
claim for benefits and includes a failure to provide benefits (in-
cluding items and services) required to be provided under this
title.

SEC. 102. INTERNAL APPEALS PROCEDURES.
(a) RIGHT OF REVIEW.—

(1) IN GENERAL.—Each group health plan, and each health
insurance issuer offering health insurance coverage—

(A) shall provide adequate notice in writing to any par-
ticipant or beneficiary under such plan, or enrollee under
such coverage, whose claim for benefits under the plan or
coverage has been denied (within the meaning of section
101(f)(2)), setting forth the specific reasons for such denial
of claim for benefits and rights to any further review or
appeal, written in a manner calculated to be understood by
the participant, beneficiary, or enrollee; and

(B) shall afford such a participant, beneficiary, or en-
rollee (and any provider or other person acting on behalf
of such an individual with the individual’s consent or with-
out such consent if the individual is medically unable to
provide such consent) who is dissatisfied with such a de-
nial of claim for benefits a reasonable opportunity (of not
less than 180 days) to request and obtain a full and fair
review by a named fiduciary (with respect to such plan) or
named appropriate individual (with respect to such cov-
erage) of the decision denying the claim.

(2) TREATMENT OF ORAL REQUESTS.—The request for review
under paragraph (1)(B) may be made orally, but, in the case
of an oral request, shall be followed by a request in writing.

(b) INTERNAL REVIEW PROCESS.—
(1) CONDUCT OF REVIEW.—

(A) IN GENERAL.—A review of a denial of claim under
this section shall be made by an individual who—

(i) in a case involving medical judgment, shall be a
physician or, in the case of limited scope coverage (as



188

defined in subparagraph (B), shall be an appropriate
specialist;

(ii) has been selected by the plan or issuer; and
(iii) did not make the initial denial in the internally

appealable decision.
(B) LIMITED SCOPE COVERAGE DEFINED.—For purposes of

subparagraph (A), the term ‘‘limited scope coverage’’
means a group health plan or health insurance coverage
the only benefits under which are for benefits described in
section 2791(c)(2)(A) of the Public Health Service Act (42
U.S.C. 300gg–91(c)(2)).

(2) TIME LIMITS FOR INTERNAL REVIEWS.—
(A) IN GENERAL.—Having received such a request for re-

view of a denial of claim, the plan or issuer shall, in ac-
cordance with the medical exigencies of the case but not
later than the deadline specified in subparagraph (B), com-
plete the review on the denial and transmit to the partici-
pant, beneficiary, enrollee, or other person involved a deci-
sion that affirms, reverses, or modifies the denial. If the
decision does not reverse the denial, the plan or issuer
shall transmit, in printed form, a notice that sets forth the
grounds for such decision and that includes a description
of rights to any further appeal. Such decision shall be
treated as the final decision of the plan. Failure to issue
such a decision by such deadline shall be treated as a final
decision affirming the denial of claim.

(B) DEADLINE.—
(i) IN GENERAL.—Subject to clauses (ii) and (iii), the

deadline specified in this subparagraph is 14 days
after the date of receipt of the request for internal re-
view.

(ii) EXTENSION PERMITTED WHERE NOTICE OF ADDI-
TIONAL INFORMATION REQUIRED.—If a group health
plan or health insurance issuer—

(I) receives a request for internal review,
(II) determines that additional information is

necessary to complete the review and make the
determination on the request, and

(III) notifies the requester, not later than 5
business days after the date of receiving the re-
quest, of the need for such specified additional in-
formation,

the deadline specified in this subparagraph is 14 days
after the date the plan or issuer receives the specified
additional information, but in no case later than 28
days after the date of receipt of the request for the in-
ternal review. This clause shall not apply if the dead-
line is specified in clause (iii).

(iii) EXPEDITED CASES.—In the case of a situation de-
scribed in subsection (c)(1)(A), the deadline specified in
this subparagraph is 72 hours after the time of the re-
quest for review.

(c) EXPEDITED REVIEW PROCESS.—
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(1) IN GENERAL.—A group health plan, and a health insur-
ance issuer, shall establish procedures in writing for the expe-
dited consideration of requests for review under subsection (b)
in situations—

(A) in which, as determined by the plan or issuer or as
certified in writing by a treating health care professional,
the application of the normal timeframe for making a de-
termination could seriously jeopardize the life or health of
the participant, beneficiary, or enrollee or such an individ-
ual’s ability to regain maximum function; or

(B) described in section 101(d)(2) (relating to requests for
continuation of ongoing care which would otherwise be re-
duced or terminated).

(2) PROCESS.—Under such procedures—
(A) the request for expedited review may be submitted

orally or in writing by an individual or provider who is
otherwise entitled to request the review;

(B) all necessary information, including the plan’s or
issuer’s decision, shall be transmitted between the plan or
issuer and the requester by telephone, facsimile, or other
similarly expeditious available method; and

(C) the plan or issuer shall expedite the review in the
case of any of the situations described in subparagraph (A)
or (B) of paragraph (1).

(3) DEADLINE FOR DECISION.—The decision on the expedited
review must be made and communicated to the parties as soon
as possible in accordance with the medical exigencies of the
case, and in no event later than 72 hours after the time of re-
ceipt of the request for expedited review, except that in a case
described in paragraph (1)(B), the decision must be made be-
fore the end of the approved period of care.

(d) WAIVER OF PROCESS.—A plan or issuer may waive its rights
for an internal review under subsection (b). In such case the partic-
ipant, beneficiary, or enrollee involved (and any designee or pro-
vider involved) shall be relieved of any obligation to complete the
review involved and may, at the option of such participant, bene-
ficiary, enrollee, designee, or provider, proceed directly to seek fur-
ther appeal through any applicable external appeals process.
SEC. 103. EXTERNAL APPEALS PROCEDURES.

(a) RIGHT TO EXTERNAL APPEAL.—
(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer offering health insurance coverage, shall provide
for an external appeals process that meets the requirements of
this section in the case of an externally appealable decision de-
scribed in paragraph (2), for which an appeal is made, within
180 days after completion of the plan’s internal appeals process
under section 102, either by the plan or issuer or by the partic-
ipant, beneficiary, or enrollee (and any provider or other per-
son acting on behalf of such an individual with the individual’s
consent or without such consent if such an individual is medi-
cally unable to provide such consent). The appropriate Sec-
retary shall establish standards to carry out such require-
ments.

(2) EXTERNALLY APPEALABLE DECISION DEFINED.—
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(A) IN GENERAL.—For purposes of this section, the term
‘‘externally appealable decision’’ means a denial of claim
for benefits (as defined in section 101(f)(2))—

(i) that is based in whole or in part on a decision
that the item or service is not medically necessary or
appropriate or is investigational or experimental; or

(ii) in which the decision as to whether a benefit is
covered involves a medical judgment.

(B) INCLUSION.—Such term also includes a failure to
meet an applicable deadline for internal review under sec-
tion 102.

(C) EXCLUSIONS.—Such term does not include—
(i) specific exclusions or express limitations on the

amount, duration, or scope of coverage that do not in-
volve medical judgment; or

(ii) a decision regarding whether an individual is a
participant, beneficiary, or enrollee under the plan or
coverage.

(3) EXHAUSTION OF INTERNAL REVIEW PROCESS.—Except as
provided under section 102(d), a plan or issuer may condition
the use of an external appeal process in the case of an exter-
nally appealable decision upon a final decision in an internal
review under section 102, but only if the decision is made in
a timely basis consistent with the deadlines provided under
this subtitle.

(4) FILING FEE REQUIREMENT.—
(A) IN GENERAL.—Subject to subparagraph (B), a plan or

issuer may condition the use of an external appeal process
upon payment to the plan or issuer of a filing fee that does
not exceed $25.

(B) EXCEPTION FOR INDIGENCY.—The plan or issuer may
not require payment of the filing fee in the case of an indi-
vidual participant, beneficiary, or enrollee who certifies (in
a form and manner specified in guidelines established by
the Secretary of Health and Human Services) that the in-
dividual is indigent (as defined in such guidelines).

(C) REFUNDING FEE IN CASE OF SUCCESSFUL APPEALS.—
The plan or issuer shall refund payment of the filing fee
under this paragraph if the recommendation of the exter-
nal appeal entity is to reverse or modify the denial of a
claim for benefits which is the subject of the appeal.

(b) GENERAL ELEMENTS OF EXTERNAL APPEALS PROCESS.—
(1) CONTRACT WITH QUALIFIED EXTERNAL APPEAL ENTITY.—

(A) CONTRACT REQUIREMENT.—Except as provided in
subparagraph (D), the external appeal process under this
section of a plan or issuer shall be conducted under a con-
tract between the plan or issuer and one or more qualified
external appeal entities (as defined in subsection (c)).

(B) LIMITATION ON PLAN OR ISSUER SELECTION.—The ap-
plicable authority shall implement procedures—

(i) to assure that the selection process among quali-
fied external appeal entities will not create any incen-
tives for external appeal entities to make a decision in
a biased manner, and
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(ii) for auditing a sample of decisions by such enti-
ties to assure that no such decisions are made in a bi-
ased manner.

(C) OTHER TERMS AND CONDITIONS.—The terms and con-
ditions of a contract under this paragraph shall be con-
sistent with the standards the appropriate Secretary shall
establish to assure there is no real or apparent conflict of
interest in the conduct of external appeal activities. Such
contract shall provide that all costs of the process (except
those incurred by the participant, beneficiary, enrollee, or
treating professional in support of the appeal) shall be
paid by the plan or issuer, and not by the participant, ben-
eficiary, or enrollee. The previous sentence shall not be
construed as applying to the imposition of a filing fee
under subsection (a)(4).

(D) STATE AUTHORITY WITH RESPECT QUALIFIED EXTER-
NAL APPEAL ENTITY FOR HEALTH INSURANCE ISSUERS.—
With respect to health insurance issuers offering health in-
surance coverage in a State, the State may provide for ex-
ternal review activities to be conducted by a qualified ex-
ternal appeal entity that is designated by the State or that
is selected by the State in a manner determined by the
State to assure an unbiased determination.

(2) ELEMENTS OF PROCESS.—An external appeal process shall
be conducted consistent with standards established by the ap-
propriate Secretary that include at least the following:

(A) FAIR AND DE NOVO DETERMINATION.—The process
shall provide for a fair, de novo determination. However,
nothing in this paragraph shall be construed as providing
for coverage of items and services for which benefits are
specifically excluded under the plan or coverage.

(B) STANDARD OF REVIEW.—An external appeal entity
shall determine whether the plan’s or issuer’s decision is
in accordance with the medical needs of the patient in-
volved (as determined by the entity) taking into account,
as of the time of the entity’s determination, the patient’s
medical condition and any relevant and reliable evidence
the entity obtains under subparagraph (D). If the entity
determines the decision is in accordance with such needs,
the entity shall affirm the decision and to the extent that
the entity determines the decision is not in accordance
with such needs, the entity shall reverse or modify the de-
cision.

(C) CONSIDERATION OF PLAN OR COVERAGE DEFINI-
TIONS.—In making such determination, the external ap-
peal entity shall consider (but not be bound by) any lan-
guage in the plan or coverage document relating to the
definitions of the terms medical necessity, medically nec-
essary or appropriate, or experimental, investigational, or
related terms.

(D) EVIDENCE.—
(i) IN GENERAL.—An external appeal entity shall in-

clude, among the evidence taken into consideration—
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(I) the decision made by the plan or issuer upon
internal review under section 102 and any guide-
lines or standards used by the plan or issuer in
reaching such decision;

(II) any personal health and medical informa-
tion supplied with respect to the individual whose
denial of claim for benefits has been appealed; and

(III) the opinion of the individual’s treating phy-
sician or health care professional.

(ii) ADDITIONAL EVIDENCE.—Such entity may also
take into consideration but not be limited to the fol-
lowing evidence (to the extent available):

(I) The results of studies that meet profes-
sionally recognized standards of validity and
replicability or that have been published in peer-
reviewed journals.

(II) The results of professional consensus con-
ferences conducted or financed in whole or in part
by one or more government agencies.

(III) Practice and treatment guidelines prepared
or financed in whole or in part by government
agencies.

(IV) Government-issued coverage and treatment
policies.

(V) Community standard of care and generally
accepted principles of professional medical prac-
tice.

(VI) To the extent that the entity determines it
to be free of any conflict of interest, the opinions
of individuals who are qualified as experts in one
or more fields of health care which are directly re-
lated to the matters under appeal.

(VII) To the extent that the entity determines it
to be free of any conflict of interest, the results of
peer reviews conducted by the plan or issuer in-
volved.

(E) DETERMINATION CONCERNING EXTERNALLY APPEAL-
ABLE DECISIONS.—A qualified external appeal entity shall
determine—

(i) whether a denial of claim for benefits is an exter-
nally appealable decision (within the meaning of sub-
section (a)(2));

(ii) whether an externally appealable decision in-
volves an expedited appeal; and

(iii) for purposes of initiating an external review,
whether the internal review process has been com-
pleted.

(F) OPPORTUNITY TO SUBMIT EVIDENCE.—Each party to
an externally appealable decision may submit evidence re-
lated to the issues in dispute.

(G) PROVISION OF INFORMATION.—The plan or issuer in-
volved shall provide timely access to the external appeal
entity to information and to provisions of the plan or
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health insurance coverage relating to the matter of the ex-
ternally appealable decision, as determined by the entity.

(H) TIMELY DECISIONS.—A determination by the external
appeal entity on the decision shall—

(i) be made orally or in writing and, if it is made
orally, shall be supplied to the parties in writing as
soon as possible;

(ii) be made in accordance with the medical exigen-
cies of the case involved, but in no event later than 21
days after the date (or, in the case of an expedited ap-
peal, 72 hours after the time) of requesting an exter-
nal appeal of the decision;

(iii) state, in layperson’s language, the basis for the
determination, including, if relevant, any basis in the
terms or conditions of the plan or coverage; and

(iv) inform the participant, beneficiary, or enrollee of
the individual’s rights (including any limitation on
such rights) to seek further review by the courts (or
other process) of the external appeal determination.

(I) COMPLIANCE WITH DETERMINATION.—If the external
appeal entity reverses or modifies the denial of a claim for
benefits, the plan or issuer shall—

(i) upon the receipt of the determination, authorize
benefits in accordance with such determination;

(ii) take such actions as may be necessary to provide
benefits (including items or services) in a timely man-
ner consistent with such determination; and

(iii) submit information to the entity documenting
compliance with the entity’s determination and this
subparagraph.

(c) QUALIFICATIONS OF EXTERNAL APPEAL ENTITIES.—
(1) IN GENERAL.—For purposes of this section, the term

‘‘qualified external appeal entity’’ means, in relation to a plan
or issuer, an entity that is certified under paragraph (2) as
meeting the following requirements:

(A) The entity meets the independence requirements of
paragraph (3).

(B) The entity conducts external appeal activities
through a panel of not fewer than 3 clinical peers.

(C) The entity has sufficient medical, legal, and other ex-
pertise and sufficient staffing to conduct external appeal
activities for the plan or issuer on a timely basis consistent
with subsection (b)(2)(G).

(D) The entity meets such other requirements as the ap-
propriate Secretary may impose.

(2) INITIAL CERTIFICATION OF EXTERNAL APPEAL ENTITIES.—
(A) IN GENERAL.—In order to be treated as a qualified

external appeal entity with respect to—
(i) a group health plan, the entity must be certified

(and, in accordance with subparagraph (B), periodi-
cally recertified) as meeting the requirements of para-
graph (1)—

(I) by the Secretary of Labor;



194

(II) under a process recognized or approved by
the Secretary of Labor; or

(III) to the extent provided in subparagraph
(C)(i), by a qualified private standard-setting orga-
nization (certified under such subparagraph); or

(ii) a health insurance issuer operating in a State,
the entity must be certified (and, in accordance with
subparagraph (B), periodically recertified) as meeting
such requirements—

(I) by the applicable State authority (or under a
process recognized or approved by such authority);
or

(II) if the State has not established a certifi-
cation and recertification process for such entities,
by the Secretary of Health and Human Services,
under a process recognized or approved by such
Secretary, or to the extent provided in subpara-
graph (C)(ii), by a qualified private standard-set-
ting organization (certified under such subpara-
graph).

(B) RECERTIFICATION PROCESS.—The appropriate Sec-
retary shall develop standards for the recertification of ex-
ternal appeal entities. Such standards shall include a re-
view of—

(i) the number of cases reviewed;
(ii) a summary of the disposition of those cases;
(iii) the length of time in making determinations on

those cases;
(iv) updated information of what was required to be

submitted as a condition of certification for the entity’s
performance of external appeal activities; and

(v) such information as may be necessary to assure
the independence of the entity from the plans or
issuers for which external appeal activities are being
conducted.

(C) CERTIFICATION OF QUALIFIED PRIVATE STANDARD-SET-
TING ORGANIZATIONS.—

(i) FOR EXTERNAL REVIEWS UNDER GROUP HEALTH
PLANS.—For purposes of subparagraph (A)(i)(III), the
Secretary of Labor may provide for a process for cer-
tification (and periodic recertification) of qualified pri-
vate standard-setting organizations which provide for
certification of external review entities. Such an orga-
nization shall only be certified if the organization does
not certify an external review entity unless it meets
standards required for certification of such an entity
by such Secretary under subparagraph (A)(i)(I).

(ii) FOR EXTERNAL REVIEWS OF HEALTH INSURANCE
ISSUERS.—For purposes of subparagraph (A)(ii)(II), the
Secretary of Health and Human Services may provide
for a process for certification (and periodic recertifi-
cation) of qualified private standard-setting organiza-
tions which provide for certification of external review
entities. Such an organization shall only be certified if
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the organization does not certify an external review
entity unless it meets standards required for certifi-
cation of such an entity by such Secretary under sub-
paragraph (A)(ii)(II).

(3) INDEPENDENCE REQUIREMENTS.—
(A) IN GENERAL.—A clinical peer or other entity meets

the independence requirements of this paragraph if—
(i) the peer or entity does not have a familial, finan-

cial, or professional relationship with any related
party;

(ii) any compensation received by such peer or entity
in connection with the external review is reasonable
and not contingent on any decision rendered by the
peer or entity;

(iii) except as provided in paragraph (4), the plan
and the issuer have no recourse against the peer or
entity in connection with the external review; and

(iv) the peer or entity does not otherwise have a con-
flict of interest with a related party as determined
under any regulations which the Secretary may pre-
scribe.

(B) RELATED PARTY.—For purposes of this paragraph,
the term ‘‘related party’’ means—

(i) with respect to—
(I) a group health plan or health insurance cov-

erage offered in connection with such a plan, the
plan or the health insurance issuer offering such
coverage, or

(II) individual health insurance coverage, the
health insurance issuer offering such coverage,

or any plan sponsor, fiduciary, officer, director, or
management employee of such plan or issuer;

(ii) the health care professional that provided the
health care involved in the coverage decision;

(iii) the institution at which the health care involved
in the coverage decision is provided;

(iv) the manufacturer of any drug or other item that
was included in the health care involved in the cov-
erage decision; or

(v) any other party determined under any regula-
tions which the Secretary may prescribe to have a sub-
stantial interest in the coverage decision.

(4) LIMITATION ON LIABILITY OF REVIEWERS.—No qualified ex-
ternal appeal entity having a contract with a plan or issuer
under this part and no person who is employed by any such
entity or who furnishes professional services to such entity,
shall be held by reason of the performance of any duty, func-
tion, or activity required or authorized pursuant to this section,
to have violated any criminal law, or to be civilly liable under
any law of the United States or of any State (or political sub-
division thereof) if due care was exercised in the performance
of such duty, function, or activity and there was no actual mal-
ice or gross misconduct in the performance of such duty, func-
tion, or activity.



196

(d) EXTERNAL APPEAL DETERMINATION BINDING ON PLAN.—The
determination by an external appeal entity under this section is
binding on the plan and issuer involved in the determination.

(e) PENALTIES AGAINST AUTHORIZED OFFICIALS FOR REFUSING TO
AUTHORIZE THE DETERMINATION OF AN EXTERNAL REVIEW ENTI-
TY.—

(1) MONETARY PENALTIES.—In any case in which the deter-
mination of an external review entity is not followed by a
group health plan, or by a health insurance issuer offering
health insurance coverage, any person who, acting in the ca-
pacity of authorizing the benefit, causes such refusal may, in
the discretion in a court of competent jurisdiction, be liable to
an aggrieved participant, beneficiary, or enrollee for a civil
penalty in an amount of up to $1,000 a day from the date on
which the determination was transmitted to the plan or issuer
by the external review entity until the date the refusal to pro-
vide the benefit is corrected.

(2) CEASE AND DESIST ORDER AND ORDER OF ATTORNEY’S
FEES.—In any action described in paragraph (1) brought by a
participant, beneficiary, or enrollee with respect to a group
health plan, or a health insurance issuer offering health insur-
ance coverage, in which a plaintiff alleges that a person re-
ferred to in such paragraph has taken an action resulting in
a refusal of a benefit determined by an external appeal entity
in violation of such terms of the plan, coverage, or this subtitle,
or has failed to take an action for which such person is respon-
sible under the plan, coverage, or this title and which is nec-
essary under the plan or coverage for authorizing a benefit, the
court shall cause to be served on the defendant an order re-
quiring the defendant—

(A) to cease and desist from the alleged action or failure
to act; and

(B) to pay to the plaintiff a reasonable attorney’s fee and
other reasonable costs relating to the prosecution of the ac-
tion on the charges on which the plaintiff prevails.

(3) ADDITIONAL CIVIL PENALTIES.—
(A) IN GENERAL.—In addition to any penalty imposed

under paragraph (1) or (2), the appropriate Secretary may
assess a civil penalty against a person acting in the capac-
ity of authorizing a benefit determined by an external re-
view entity for one or more group health plans, or health
insurance issuers offering health insurance coverage, for—

(i) any pattern or practice of repeated refusal to au-
thorize a benefit determined by an external appeal en-
tity in violation of the terms of such a plan, coverage,
or this title; or

(ii) any pattern or practice of repeated violations of
the requirements of this section with respect to such
plan or plans or coverage.

(B) STANDARD OF PROOF AND AMOUNT OF PENALTY.—
Such penalty shall be payable only upon proof by clear and
convincing evidence of such pattern or practice and shall
be in an amount not to exceed the lesser of—
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(i) 25 percent of the aggregate value of benefits
shown by the appropriate Secretary to have not been
provided, or unlawfully delayed, in violation of this
section under such pattern or practice, or

(ii) $500,000.
(4) REMOVAL AND DISQUALIFICATION.—Any person acting in

the capacity of authorizing benefits who has engaged in any
such pattern or practice described in paragraph (3)(A) with re-
spect to a plan or coverage, upon the petition of the appro-
priate Secretary, may be removed by the court from such posi-
tion, and from any other involvement, with respect to such a
plan or coverage, and may be precluded from returning to any
such position or involvement for a period determined by the
court.

(f) PROTECTION OF LEGAL RIGHTS.—Nothing in this subtitle shall
be construed as altering or eliminating any cause of action or legal
rights or remedies of participants, beneficiaries, enrollees, and oth-
ers under State or Federal law (including sections 502 and 503 of
the Employee Retirement Income Security Act of 1974), including
the right to file judicial actions to enforce actions.
SEC. 104. ESTABLISHMENT OF A GRIEVANCE PROCESS.

(a) ESTABLISHMENT OF GRIEVANCE SYSTEM.—
(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer in connection with the provision of health insur-
ance coverage, shall establish and maintain a system to pro-
vide for the presentation and resolution of oral and written
grievances brought by individuals who are participants, bene-
ficiaries, or enrollees, or health care providers or other individ-
uals acting on behalf of an individual and with the individual’s
consent or without such consent if the individual is medically
unable to provide such consent, regarding any aspect of the
plan’s or issuer’s services.

(2) GRIEVANCE DEFINED.—In this section, the term ‘‘griev-
ance’’ means any question, complaint, or concern brought by a
participant, beneficiary or enrollee that is not a claim for bene-
fits (as defined in section 101(f)(1)).

(b) GRIEVANCE SYSTEM.—Such system shall include the following
components with respect to individuals who are participants, bene-
ficiaries, or enrollees:

(1) Written notification to all such individuals and providers
of the telephone numbers and business addresses of the plan
or issuer personnel responsible for resolution of grievances and
appeals.

(2) A system to record and document, over a period of at
least 3 previous years, all grievances and appeals made and
their status.

(3) A process providing for timely processing and resolution
of grievances.

(4) Procedures for follow-up action, including the methods to
inform the person making the grievance of the resolution of the
grievance.

Grievances are not subject to appeal under the previous provisions
of this subtitle.
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Subtitle B—Access to Care

SEC. 111. CONSUMER CHOICE OPTION.
(a) IN GENERAL.—If a health insurance issuer offers to enrollees

health insurance coverage in connection with a group health plan
which provides for coverage of services only if such services are fur-
nished through health care professionals and providers who are
members of a network of health care professionals and providers
who have entered into a contract with the issuer to provide such
services, the issuer shall also offer to such enrollees (at the time
of enrollment and during an annual open season as provided under
subsection (c)) the option of health insurance coverage which pro-
vides for coverage of such services which are not furnished through
health care professionals and providers who are members of such
a network unless enrollees are offered such non-network coverage
through another group health plan or through another health in-
surance issuer in the group market.

(b) ADDITIONAL COSTS.—The amount of any additional premium
charged by the health insurance issuer for the additional cost of
the creation and maintenance of the option described in subsection
(a) and the amount of any additional cost sharing imposed under
such option shall be borne by the enrollee unless it is paid by the
health plan sponsor through agreement with the health insurance
issuer.

(c) OPEN SEASON.—An enrollee may change to the offering pro-
vided under this section only during a time period determined by
the health insurance issuer. Such time period shall occur at least
annually.
SEC. 112. CHOICE OF HEALTH CARE PROFESSIONAL.

(a) PRIMARY CARE.—If a group health plan, or a health insurance
issuer that offers health insurance coverage, requires or provides
for designation by a participant, beneficiary, or enrollee of a par-
ticipating primary care provider, then the plan or issuer shall per-
mit each participant, beneficiary, and enrollee to designate any
participating primary care provider who is available to accept such
individual.

(b) SPECIALISTS.—
(1) IN GENERAL.—Subject to paragraph (2), a group health

plan and a health insurance issuer that offers health insurance
coverage shall permit each participant, beneficiary, or enrollee
to receive medically necessary or appropriate specialty care,
pursuant to appropriate referral procedures, from any qualified
participating health care professional who is available to ac-
cept such individual for such care.

(2) LIMITATION.—Paragraph (1) shall not apply to specialty
care if the plan or issuer clearly informs participants, bene-
ficiaries, and enrollees of the limitations on choice of partici-
pating health care professionals with respect to such care.

SEC. 113. ACCESS TO EMERGENCY CARE.
(a) COVERAGE OF EMERGENCY SERVICES.—

(1) IN GENERAL.—If a group health plan, or health insurance
coverage offered by a health insurance issuer, provides any
benefits with respect to services in an emergency department
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of a hospital, the plan or issuer shall cover emergency services
(as defined in paragraph (2)(B))—

(A) without the need for any prior authorization deter-
mination;

(B) whether or not the health care provider furnishing
such services is a participating provider with respect to
such services;

(C) in a manner so that, if such services are provided to
a participant, beneficiary, or enrollee—

(i) by a nonparticipating health care provider with
or without prior authorization, or

(ii) by a participating health care provider without
prior authorization,

the participant, beneficiary, or enrollee is not liable for
amounts that exceed the amounts of liability that would be
incurred if the services were provided by a participating
health care provider with prior authorization; and

(D) without regard to any other term or condition of
such coverage (other than exclusion or coordination of ben-
efits, or an affiliation or waiting period, permitted under
section 2701 of the Public Health Service Act, section 701
of the Employee Retirement Income Security Act of 1974,
or section 9801 of the Internal Revenue Code of 1986, and
other than applicable cost-sharing).

(2) DEFINITIONS.—In this section:
(A) EMERGENCY MEDICAL CONDITION BASED ON PRUDENT

LAYPERSON STANDARD.—The term ‘‘emergency medical con-
dition’’ means a medical condition manifesting itself by
acute symptoms of sufficient severity (including severe
pain) such that a prudent layperson, who possesses an av-
erage knowledge of health and medicine, could reasonably
expect the absence of immediate medical attention to re-
sult in a condition described in clause (i), (ii), or (iii) of sec-
tion 1867(e)(1)(A) of the Social Security Act.

(B) EMERGENCY SERVICES.—The term ‘‘emergency serv-
ices’’ means—

(i) a medical screening examination (as required
under section 1867 of the Social Security Act) that is
within the capability of the emergency department of
a hospital, including ancillary services routinely avail-
able to the emergency department to evaluate an
emergency medical condition (as defined in subpara-
graph (A)), and

(ii) within the capabilities of the staff and facilities
available at the hospital, such further medical exam-
ination and treatment as are required under section
1867 of such Act to stabilize the patient.

(C) STABILIZE.—The term ‘‘to stabilize’’ means, with re-
spect to an emergency medical condition, to provide such
medical treatment of the condition as may be necessary to
assure, within reasonable medical probability, that no ma-
terial deterioration of the condition is likely to result from
or occur during the transfer of the individual from a facil-
ity.
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(b) REIMBURSEMENT FOR MAINTENANCE CARE AND POST-STA-
BILIZATION CARE.—If benefits are available under a group health
plan, or under health insurance coverage offered by a health insur-
ance issuer, with respect to maintenance care or post-stabilization
care covered under the guidelines established under section
1852(d)(2) of the Social Security Act, the plan or issuer shall pro-
vide for reimbursement with respect to such services provided to a
participant, beneficiary, or enrollee other than through a partici-
pating health care provider in a manner consistent with subsection
(a)(1)(C) (and shall otherwise comply with such guidelines).
SEC. 114. ACCESS TO SPECIALTY CARE.

(a) SPECIALTY CARE FOR COVERED SERVICES.—
(1) IN GENERAL.—If—

(A) an individual is a participant or beneficiary under a
group health plan or an enrollee who is covered under
health insurance coverage offered by a health insurance
issuer,

(B) the individual has a condition or disease of sufficient
seriousness and complexity to require treatment by a spe-
cialist, and

(C) benefits for such treatment are provided under the
plan or coverage,

the plan or issuer shall make or provide for a referral to a spe-
cialist who is available and accessible to provide the treatment
for such condition or disease.

(2) SPECIALIST DEFINED.—For purposes of this subsection,
the term ‘‘specialist’’ means, with respect to a condition, a
health care practitioner, facility, or center that has adequate
expertise through appropriate training and experience (includ-
ing, in the case of a child, appropriate pediatric expertise) to
provide high quality care in treating the condition.

(3) CARE UNDER REFERRAL.—A group health plan or health
insurance issuer may require that the care provided to an indi-
vidual pursuant to such referral under paragraph (1) be—

(A) pursuant to a treatment plan, only if the treatment
plan is developed by the specialist and approved by the
plan or issuer, in consultation with the designated primary
care provider or specialist and the individual (or the indi-
vidual’s designee), and

(B) in accordance with applicable quality assurance and
utilization review standards of the plan or issuer.

Nothing in this subsection shall be construed as preventing
such a treatment plan for an individual from requiring a spe-
cialist to provide the primary care provider with regular up-
dates on the specialty care provided, as well as all necessary
medical information.

(4) REFERRALS TO PARTICIPATING PROVIDERS.—A group
health plan or health insurance issuer is not required under
paragraph (1) to provide for a referral to a specialist that is not
a participating provider, unless the plan or issuer does not
have an appropriate specialist that is available and accessible
to treat the individual’s condition and that is a participating
provider with respect to such treatment.
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(5) TREATMENT OF NONPARTICIPATING PROVIDERS.—If a plan
or issuer refers an individual to a nonparticipating specialist
pursuant to paragraph (1), services provided pursuant to the
approved treatment plan (if any) shall be provided at no addi-
tional cost to the individual beyond what the individual would
otherwise pay for services received by such a specialist that is
a participating provider.

(b) SPECIALISTS AS GATEKEEPER FOR TREATMENT OF ONGOING
SPECIAL CONDITIONS.—

(1) IN GENERAL.—A group health plan, or a health insurance
issuer, in connection with the provision of health insurance
coverage, shall have a procedure by which an individual who
is a participant, beneficiary, or enrollee and who has an ongo-
ing special condition (as defined in paragraph (3)) may request
and receive a referral to a specialist for such condition who
shall be responsible for and capable of providing and coordi-
nating the individual’s care with respect to the condition.
Under such procedures if such an individual’s care would most
appropriately be coordinated by such a specialist, such plan or
issuer shall refer the individual to such specialist.

(2) TREATMENT FOR RELATED REFERRALS.—Such specialists
shall be permitted to treat the individual without a referral
from the individual’s primary care provider and may authorize
such referrals, procedures, tests, and other medical services as
the individual’s primary care provider would otherwise be per-
mitted to provide or authorize, subject to the terms of the
treatment (referred to in subsection (a)(3)(A)) with respect to
the ongoing special condition.

(3) ONGOING SPECIAL CONDITION DEFINED.—In this sub-
section, the term ‘‘ongoing special condition’’ means a condition
or disease that—

(A) is life-threatening, degenerative, or disabling, and
(B) requires specialized medical care over a prolonged

period of time.
(4) TERMS OF REFERRAL.—The provisions of paragraphs (3)

through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).

(c) STANDING REFERRALS.—
(1) IN GENERAL.—A group health plan, and a health insur-

ance issuer in connection with the provision of health insur-
ance coverage, shall have a procedure by which an individual
who is a participant, beneficiary, or enrollee and who has a
condition that requires ongoing care from a specialist may re-
ceive a standing referral to such specialist for treatment of
such condition. If the plan or issuer, or if the primary care pro-
vider in consultation with the medical director of the plan or
issuer and the specialist (if any), determines that such a stand-
ing referral is appropriate, the plan or issuer shall make such
a referral to such a specialist if the individual so desires.

(2) TERMS OF REFERRAL.—The provisions of paragraphs (3)
through (5) of subsection (a) apply with respect to referrals
under paragraph (1) of this subsection in the same manner as
they apply to referrals under subsection (a)(1).
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SEC. 115. ACCESS TO OBSTETRICAL AND GYNECOLOGICAL CARE.
(a) IN GENERAL.—If a group health plan, or a health insurance

issuer in connection with the provision of health insurance cov-
erage, requires or provides for a participant, beneficiary, or enrollee
to designate a participating primary care health care professional,
the plan or issuer—

(1) may not require authorization or a referral by the indi-
vidual’s primary care health care professional or otherwise for
coverage of gynecological care (including preventive women’s
health examinations) and pregnancy-related services provided
by a participating health care professional, including a physi-
cian, who specializes in obstetrics and gynecology to the extent
such care is otherwise covered, and

(2) shall treat the ordering of other obstetrical or gyneco-
logical care by such a participating professional as the author-
ization of the primary care health care professional with re-
spect to such care under the plan or coverage.

(b) CONSTRUCTION.—Nothing in subsection (a) shall be construed
to—

(1) waive any exclusions of coverage under the terms of the
plan or health insurance coverage with respect to coverage of
obstetrical or gynecological care; or

(2) preclude the group health plan or health insurance issuer
involved from requiring that the obstetrical or gynecological
provider notify the primary care health care professional or the
plan or issuer of treatment decisions.

SEC. 116. ACCESS TO PEDIATRIC CARE.
(a) PEDIATRIC CARE.—If a group health plan, or a health insur-

ance issuer in connection with the provision of health insurance
coverage, requires or provides for an enrollee to designate a partici-
pating primary care provider for a child of such enrollee, the plan
or issuer shall permit the enrollee to designate a physician who
specializes in pediatrics as the child’s primary care provider.

(b) CONSTRUCTION.—Nothing in subsection (a) shall be construed
to waive any exclusions of coverage under the terms of the plan or
health insurance coverage with respect to coverage of pediatric
care.
SEC. 117. CONTINUITY OF CARE.

(a) IN GENERAL.—
(1) TERMINATION OF PROVIDER.—If a contract between a

group health plan, or a health insurance issuer in connection
with the provision of health insurance coverage, and a health
care provider is terminated (as defined in paragraph (3)(B)), or
benefits or coverage provided by a health care provider are ter-
minated because of a change in the terms of provider participa-
tion in a group health plan, and an individual who is a partici-
pant, beneficiary, or enrollee in the plan or coverage is under-
going treatment from the provider for an ongoing special condi-
tion (as defined in paragraph (3)(A)) at the time of such termi-
nation, the plan or issuer shall—

(A) notify the individual on a timely basis of such termi-
nation and of the right to elect continuation of coverage of
treatment by the provider under this section; and
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(B) subject to subsection (c), permit the individual to
elect to continue to be covered with respect to treatment
by the provider of such condition during a transitional pe-
riod (provided under subsection (b)).

(2) TREATMENT OF TERMINATION OF CONTRACT WITH HEALTH
INSURANCE ISSUER.—If a contract for the provision of health in-
surance coverage between a group health plan and a health in-
surance issuer is terminated and, as a result of such termi-
nation, coverage of services of a health care provider is termi-
nated with respect to an individual, the provisions of para-
graph (1) (and the succeeding provisions of this section) shall
apply under the plan in the same manner as if there had been
a contract between the plan and the provider that had been
terminated, but only with respect to benefits that are covered
under the plan after the contract termination.

(3) DEFINITIONS.—For purposes of this section:
(A) ONGOING SPECIAL CONDITION.—The term ‘‘ongoing

special condition’’ has the meaning given such term in sec-
tion 114(b)(3), and also includes pregnancy.

(B) TERMINATION.—The term ‘‘terminated’’ includes, with
respect to a contract, the expiration or nonrenewal of the
contract, but does not include a termination of the contract
by the plan or issuer for failure to meet applicable quality
standards or for fraud.

(b) TRANSITIONAL PERIOD.—
(1) IN GENERAL.—Except as provided in paragraphs (2)

through (4), the transitional period under this subsection shall
extend up to 90 days (as determined by the treating health
care professional) after the date of the notice described in sub-
section (a)(1)(A) of the provider’s termination.

(2) SCHEDULED SURGERY AND ORGAN TRANSPLANTATION.—If
surgery or organ transplantation was scheduled for an indi-
vidual before the date of the announcement of the termination
of the provider status under subsection (a)(1)(A) or if the indi-
vidual on such date was on an established waiting list or oth-
erwise scheduled to have such surgery or transplantation, the
transitional period under this subsection with respect to the
surgery or transplantation shall extend beyond the period
under paragraph (1) and until the date of discharge of the indi-
vidual after completion of the surgery or transplantation.

(3) PREGNANCY.—If—
(A) a participant, beneficiary, or enrollee was deter-

mined to be pregnant at the time of a provider’s termi-
nation of participation, and

(B) the provider was treating the pregnancy before date
of the termination,

the transitional period under this subsection with respect to
provider’s treatment of the pregnancy shall extend through the
provision of post-partum care directly related to the delivery.

(4) TERMINAL ILLNESS.—If—
(A) a participant, beneficiary, or enrollee was deter-

mined to be terminally ill (as determined under section
1861(dd)(3)(A) of the Social Security Act) at the time of a
provider’s termination of participation, and
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(B) the provider was treating the terminal illness before
the date of termination,

the transitional period under this subsection shall extend for
the remainder of the individual’s life for care directly related
to the treatment of the terminal illness or its medical mani-
festations.

(c) PERMISSIBLE TERMS AND CONDITIONS.—A group health plan
or health insurance issuer may condition coverage of continued
treatment by a provider under subsection (a)(1)(B) upon the indi-
vidual notifying the plan of the election of continued coverage and
upon the provider agreeing to the following terms and conditions:

(1) The provider agrees to accept reimbursement from the
plan or issuer and individual involved (with respect to cost-
sharing) at the rates applicable prior to the start of the transi-
tional period as payment in full (or, in the case described in
subsection (a)(2), at the rates applicable under the replacement
plan or issuer after the date of the termination of the contract
with the health insurance issuer) and not to impose cost-shar-
ing with respect to the individual in an amount that would ex-
ceed the cost-sharing that could have been imposed if the con-
tract referred to in subsection (a)(1) had not been terminated.

(2) The provider agrees to adhere to the quality assurance
standards of the plan or issuer responsible for payment under
paragraph (1) and to provide to such plan or issuer necessary
medical information related to the care provided.

(3) The provider agrees otherwise to adhere to such plan’s or
issuer’s policies and procedures, including procedures regard-
ing referrals and obtaining prior authorization and providing
services pursuant to a treatment plan (if any) approved by the
plan or issuer.

(d) CONSTRUCTION.—Nothing in this section shall be construed to
require the coverage of benefits which would not have been covered
if the provider involved remained a participating provider.
SEC. 118. ACCESS TO NEEDED PRESCRIPTION DRUGS.

If a group health plan, or health insurance issuer that offers
health insurance coverage, provides benefits with respect to pre-
scription drugs but the coverage limits such benefits to drugs in-
cluded in a formulary, the plan or issuer shall—

(1) ensure participation of participating physicians and phar-
macists in the development of the formulary;

(2) disclose to providers and, disclose upon request under
section 121(c)(5) to participants, beneficiaries, and enrollees,
the nature of the formulary restrictions; and

(3) consistent with the standards for a utilization review pro-
gram under section 101, provide for exceptions from the for-
mulary limitation when a non-formulary alternative is medi-
cally indicated.

SEC. 119. COVERAGE FOR INDIVIDUALS PARTICIPATING IN APPROVED
CLINICAL TRIALS.

(a) COVERAGE.—
(1) IN GENERAL.—If a group health plan, or health insurance

issuer that is providing health insurance coverage, provides
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coverage to a qualified individual (as defined in subsection (b)),
the plan or issuer—

(A) may not deny the individual participation in the clin-
ical trial referred to in subsection (b)(2);

(B) subject to subsection (c), may not deny (or limit or
impose additional conditions on) the coverage of routine
patient costs for items and services furnished in connection
with participation in the trial; and

(C) may not discriminate against the individual on the
basis of the enrollee’s participation in such trial.

(2) EXCLUSION OF CERTAIN COSTS.—For purposes of para-
graph (1)(B), routine patient costs do not include the cost of the
tests or measurements conducted primarily for the purpose of
the clinical trial involved.

(3) USE OF IN-NETWORK PROVIDERS.—If one or more partici-
pating providers is participating in a clinical trial, nothing in
paragraph (1) shall be construed as preventing a plan or issuer
from requiring that a qualified individual participate in the
trial through such a participating provider if the provider will
accept the individual as a participant in the trial.

(b) QUALIFIED INDIVIDUAL DEFINED.—For purposes of subsection
(a), the term ‘‘qualified individual’’ means an individual who is a
participant or beneficiary in a group health plan, or who is an en-
rollee under health insurance coverage, and who meets the fol-
lowing conditions:

(1)(A) The individual has a life-threatening or serious illness
for which no standard treatment is effective.

(B) The individual is eligible to participate in an approved
clinical trial according to the trial protocol with respect to
treatment of such illness.

(C) The individual’s participation in the trial offers meaning-
ful potential for significant clinical benefit for the individual.

(2) Either—
(A) the referring physician is a participating health care

professional and has concluded that the individual’s par-
ticipation in such trial would be appropriate based upon
the individual meeting the conditions described in para-
graph (1); or

(B) the participant, beneficiary, or enrollee provides
medical and scientific information establishing that the in-
dividual’s participation in such trial would be appropriate
based upon the individual meeting the conditions de-
scribed in paragraph (1).

(c) PAYMENT.—
(1) IN GENERAL.—Under this section a group health plan or

health insurance issuer shall provide for payment for routine
patient costs described in subsection (a)(2) but is not required
to pay for costs of items and services that are reasonably ex-
pected (as determined by the Secretary) to be paid for by the
sponsors of an approved clinical trial.

(2) PAYMENT RATE.—In the case of covered items and serv-
ices provided by—

(A) a participating provider, the payment rate shall be
at the agreed upon rate, or
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(B) a nonparticipating provider, the payment rate shall
be at the rate the plan or issuer would normally pay for
comparable services under subparagraph (A).

(d) APPROVED CLINICAL TRIAL DEFINED.—
(1) IN GENERAL.—In this section, the term ‘‘approved clinical

trial’’ means a clinical research study or clinical investigation
approved and funded (which may include funding through in-
kind contributions) by one or more of the following:

(A) The National Institutes of Health.
(B) A cooperative group or center of the National Insti-

tutes of Health.
(C) Either of the following if the conditions described in

paragraph (2) are met:
(i) The Department of Veterans Affairs.
(ii) The Department of Defense.

(2) CONDITIONS FOR DEPARTMENTS.—The conditions described
in this paragraph, for a study or investigation conducted by a
Department, are that the study or investigation has been re-
viewed and approved through a system of peer review that the
Secretary determines—

(A) to be comparable to the system of peer review of
studies and investigations used by the National Institutes
of Health, and

(B) assures unbiased review of the highest scientific
standards by qualified individuals who have no interest in
the outcome of the review.

(e) CONSTRUCTION.—Nothing in this section shall be construed to
limit a plan’s or issuer’s coverage with respect to clinical trials.

Subtitle C—Access to Information

SEC. 121. PATIENT ACCESS TO INFORMATION.
(a) DISCLOSURE REQUIREMENT.—

(1) GROUP HEALTH PLANS.—A group health plan shall—
(A) provide to participants and beneficiaries at the time

of initial coverage under the plan (or the effective date of
this section, in the case of individuals who are participants
or beneficiaries as of such date), and at least annually
thereafter, the information described in subsection (b) in
printed form;

(B) provide to participants and beneficiaries, within a
reasonable period (as specified by the appropriate Sec-
retary) before or after the date of significant changes in
the information described in subsection (b), information in
printed form on such significant changes; and

(C) upon request, make available to participants and
beneficiaries, the applicable authority, and prospective
participants and beneficiaries, the information described in
subsection (b) or (c) in printed form.

(2) HEALTH INSURANCE ISSUERS.—A health insurance issuer
in connection with the provision of health insurance coverage
shall—
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(A) provide to individuals enrolled under such coverage
at the time of enrollment, and at least annually thereafter,
the information described in subsection (b) in printed form;

(B) provide to enrollees, within a reasonable period (as
specified by the appropriate Secretary) before or after the
date of significant changes in the information described in
subsection (b), information in printed form on such signifi-
cant changes; and

(C) upon request, make available to the applicable au-
thority, to individuals who are prospective enrollees, and
to the public the information described in subsection (b) or
(c) in printed form.

(b) INFORMATION PROVIDED.—The information described in this
subsection with respect to a group health plan or health insurance
coverage offered by a health insurance issuer includes the fol-
lowing:

(1) SERVICE AREA.—The service area of the plan or issuer.
(2) BENEFITS.—Benefits offered under the plan or coverage,

including—
(A) covered benefits, including benefit limits and cov-

erage exclusions;
(B) cost sharing, such as deductibles, coinsurance, and

copayment amounts, including any liability for balance
billing, any maximum limitations on out of pocket ex-
penses, and the maximum out of pocket costs for services
that are provided by nonparticipating providers or that are
furnished without meeting the applicable utilization re-
view requirements;

(C) the extent to which benefits may be obtained from
nonparticipating providers;

(D) the extent to which a participant, beneficiary, or en-
rollee may select from among participating providers and
the types of providers participating in the plan or issuer
network;

(E) process for determining experimental coverage; and
(F) use of a prescription drug formulary.

(3) ACCESS.—A description of the following:
(A) The number, mix, and distribution of providers

under the plan or coverage.
(B) Out-of-network coverage (if any) provided by the

plan or coverage.
(C) Any point-of-service option (including any supple-

mental premium or cost-sharing for such option).
(D) The procedures for participants, beneficiaries, and

enrollees to select, access, and change participating pri-
mary and specialty providers.

(E) The rights and procedures for obtaining referrals (in-
cluding standing referrals) to participating and nonpartici-
pating providers.

(F) The name, address, and telephone number of partici-
pating health care providers and an indication of whether
each such provider is available to accept new patients.
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(G) Any limitations imposed on the selection of quali-
fying participating health care providers, including any
limitations imposed under section 112(b)(2).

(H) How the plan or issuer addresses the needs of par-
ticipants, beneficiaries, and enrollees and others who do
not speak English or who have other special communica-
tions needs in accessing providers under the plan or cov-
erage, including the provision of information described in
this subsection and subsection (c) to such individuals.

(4) OUT-OF-AREA COVERAGE.—Out-of-area coverage provided
by the plan or issuer.

(5) EMERGENCY COVERAGE.—Coverage of emergency services,
including—

(A) the appropriate use of emergency services, including
use of the 911 telephone system or its local equivalent in
emergency situations and an explanation of what con-
stitutes an emergency situation;

(B) the process and procedures of the plan or issuer for
obtaining emergency services; and

(C) the locations of (i) emergency departments, and (ii)
other settings, in which plan physicians and hospitals pro-
vide emergency services and post-stabilization care.

(6) PERCENTAGE OF PREMIUMS USED FOR BENEFITS (LOSS-RA-
TIOS).—In the case of health insurance coverage only (and not
with respect to group health plans that do not provide coverage
through health insurance coverage), a description of the overall
loss-ratio for the coverage (as defined in accordance with rules
established or recognized by the Secretary of Health and
Human Services).

(7) PRIOR AUTHORIZATION RULES.—Rules regarding prior au-
thorization or other review requirements that could result in
noncoverage or nonpayment.

(8) GRIEVANCE AND APPEALS PROCEDURES.—All appeal or
grievance rights and procedures under the plan or coverage, in-
cluding the method for filing grievances and the time frames
and circumstances for acting on grievances and appeals, who
is the applicable authority with respect to the plan or issuer.

(9) QUALITY ASSURANCE.—Any information made public by
an accrediting organization in the process of accreditation of
the plan or issuer or any additional quality indicators the plan
or issuer makes available.

(10) INFORMATION ON ISSUER.—Notice of appropriate mailing
addresses and telephone numbers to be used by participants,
beneficiaries, and enrollees in seeking information or author-
ization for treatment.

(11) NOTICE OF REQUIREMENTS.—Notice of the requirements
of this title.

(12) AVAILABILITY OF INFORMATION ON REQUEST.—Notice that
the information described in subsection (c) is available upon re-
quest.

(c) INFORMATION MADE AVAILABLE UPON REQUEST.—The infor-
mation described in this subsection is the following:

(1) UTILIZATION REVIEW ACTIVITIES.—A description of proce-
dures used and requirements (including circumstances, time
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frames, and appeal rights) under any utilization review pro-
gram under section 101, including under any drug formulary
program under section 118.

(2) GRIEVANCE AND APPEALS INFORMATION.—Information on
the number of grievances and appeals and on the disposition
in the aggregate of such matters.

(3) METHOD OF PHYSICIAN COMPENSATION.—A general de-
scription by category (including salary, fee-for-service, capita-
tion, and such other categories as may be specified in regula-
tions of the Secretary) of the applicable method by which a
specified prospective or treating health care professional is (or
would be) compensated in connection with the provision of
health care under the plan or coverage.

(4) SPECIFIC INFORMATION ON CREDENTIALS OF PARTICIPATING
PROVIDERS.—In the case of each participating provider, a de-
scription of the credentials of the provider.

(5) FORMULARY RESTRICTIONS.—A description of the nature of
any drug formula restrictions.

(6) PARTICIPATING PROVIDER LIST.—A list of current partici-
pating health care providers.

(d) CONSTRUCTION.—Nothing in this section shall be construed as
requiring public disclosure of individual contracts or financial ar-
rangements between a group health plan or health insurance
issuer and any provider.

Subtitle D—Protecting the Doctor-Patient
Relationship

SEC. 131. PROHIBITION OF INTERFERENCE WITH CERTAIN MEDICAL
COMMUNICATIONS.

(a) GENERAL RULE.—The provisions of any contract or agree-
ment, or the operation of any contract or agreement, between a
group health plan or health insurance issuer in relation to health
insurance coverage (including any partnership, association, or other
organization that enters into or administers such a contract or
agreement) and a health care provider (or group of health care pro-
viders) shall not prohibit or otherwise restrict a health care profes-
sional from advising such a participant, beneficiary, or enrollee
who is a patient of the professional about the health status of the
individual or medical care or treatment for the individual’s condi-
tion or disease, regardless of whether benefits for such care or
treatment are provided under the plan or coverage, if the profes-
sional is acting within the lawful scope of practice.

(b) NULLIFICATION.—Any contract provision or agreement that
restricts or prohibits medical communications in violation of sub-
section (a) shall be null and void.
SEC. 132. PROHIBITION OF DISCRIMINATION AGAINST PROVIDERS

BASED ON LICENSURE.
(a) IN GENERAL.—A group health plan and a health insurance

issuer offering health insurance coverage shall not discriminate
with respect to participation or indemnification as to any provider
who is acting within the scope of the provider’s license or certifi-
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cation under applicable State law, solely on the basis of such li-
cense or certification.

(b) CONSTRUCTION.—Subsection (a) shall not be construed—
(1) as requiring the coverage under a group health plan or

health insurance coverage of particular benefits or services or
to prohibit a plan or issuer from including providers only to the
extent necessary to meet the needs of the plan’s or issuer’s par-
ticipants, beneficiaries, or enrollees or from establishing any
measure designed to maintain quality and control costs con-
sistent with the responsibilities of the plan or issuer;

(2) to override any State licensure or scope-of-practice law; or
(3) as requiring a plan or issuer that offers network coverage

to include for participation every willing provider who meets
the terms and conditions of the plan or issuer.

SEC. 133. PROHIBITION AGAINST IMPROPER INCENTIVE ARRANGE-
MENTS.

(a) IN GENERAL.—A group health plan and a health insurance
issuer offering health insurance coverage may not operate any phy-
sician incentive plan (as defined in subparagraph (B) of section
1876(i)(8) of the Social Security Act) unless the requirements de-
scribed in clauses (i), (ii)(I), and (iii) of subparagraph (A) of such
section are met with respect to such a plan.

(b) APPLICATION.—For purposes of carrying out paragraph (1),
any reference in section 1876(i)(8) of the Social Security Act to the
Secretary, an eligible organization, or an individual enrolled with
the organization shall be treated as a reference to the applicable
authority, a group health plan or health insurance issuer, respec-
tively, and a participant, beneficiary, or enrollee with the plan or
organization, respectively.

(c) CONSTRUCTION.—Nothing in this section shall be construed as
prohibiting all capitation and similar arrangements or all provider
discount arrangements.
SEC. 134. PAYMENT OF CLAIMS.

A group health plan, and a health insurance issuer offering
group health insurance coverage, shall provide for prompt payment
of claims submitted for health care services or supplies furnished
to a participant, beneficiary, or enrollee with respect to benefits
covered by the plan or issuer, in a manner consistent with the pro-
visions of sections 1816(c)(2) and 1842(c)(2) of the Social Security
Act (42 U.S.C. 1395h(c)(2) and 42 U.S.C. 1395u(c)(2)), except that
for purposes of this section, subparagraph (C) of section 1816(c)(2)
of the Social Security Act shall be treated as applying to claims re-
ceived from a participant, beneficiary, or enrollee as well as claims
referred to in such subparagraph.
SEC. 135. PROTECTION FOR PATIENT ADVOCACY.

(a) PROTECTION FOR USE OF UTILIZATION REVIEW AND GRIEVANCE
PROCESS.—A group health plan, and a health insurance issuer with
respect to the provision of health insurance coverage, may not re-
taliate against a participant, beneficiary, enrollee, or health care
provider based on the participant’s, beneficiary’s, enrollee’s or pro-
vider’s use of, or participation in, a utilization review process or a
grievance process of the plan or issuer (including an internal or ex-
ternal review or appeal process) under this title.
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(b) PROTECTION FOR QUALITY ADVOCACY BY HEALTH CARE PRO-
FESSIONALS.—

(1) IN GENERAL.—A group health plan or health insurance
issuer may not retaliate or discriminate against a protected
health care professional because the professional in good
faith—

(A) discloses information relating to the care, services, or
conditions affecting one or more participants, beneficiaries,
or enrollees of the plan or issuer to an appropriate public
regulatory agency, an appropriate private accreditation
body, or appropriate management personnel of the plan or
issuer; or

(B) initiates, cooperates, or otherwise participates in an
investigation or proceeding by such an agency with respect
to such care, services, or conditions.

If an institutional health care provider is a participating pro-
vider with such a plan or issuer or otherwise receives pay-
ments for benefits provided by such a plan or issuer, the provi-
sions of the previous sentence shall apply to the provider in re-
lation to care, services, or conditions affecting one or more pa-
tients within an institutional health care provider in the same
manner as they apply to the plan or issuer in relation to care,
services, or conditions provided to one or more participants,
beneficiaries, or enrollees; and for purposes of applying this
sentence, any reference to a plan or issuer is deemed a ref-
erence to the institutional health care provider.

(2) GOOD FAITH ACTION.—For purposes of paragraph (1), a
protected health care professional is considered to be acting in
good faith with respect to disclosure of information or partici-
pation if, with respect to the information disclosed as part of
the action—

(A) the disclosure is made on the basis of personal
knowledge and is consistent with that degree of learning
and skill ordinarily possessed by health care professionals
with the same licensure or certification and the same expe-
rience;

(B) the professional reasonably believes the information
to be true;

(C) the information evidences either a violation of a law,
rule, or regulation, of an applicable accreditation standard,
or of a generally recognized professional or clinical stand-
ard or that a patient is in imminent hazard of loss of life
or serious injury; and

(D) subject to subparagraphs (B) and (C) of paragraph
(3), the professional has followed reasonable internal pro-
cedures of the plan, issuer, or institutional health care pro-
vider established for the purpose of addressing quality con-
cerns before making the disclosure.

(3) EXCEPTION AND SPECIAL RULE.—
(A) GENERAL EXCEPTION.—Paragraph (1) does not pro-

tect disclosures that would violate Federal or State law or
diminish or impair the rights of any person to the contin-
ued protection of confidentiality of communications pro-
vided by such law.
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(B) NOTICE OF INTERNAL PROCEDURES.—Subparagraph
(D) of paragraph (2) shall not apply unless the internal
procedures involved are reasonably expected to be known
to the health care professional involved. For purposes of
this subparagraph, a health care professional is reasonably
expected to know of internal procedures if those proce-
dures have been made available to the professional
through distribution or posting.

(C) INTERNAL PROCEDURE EXCEPTION.—Subparagraph
(D) of paragraph (2) also shall not apply if—

(i) the disclosure relates to an imminent hazard of
loss of life or serious injury to a patient;

(ii) the disclosure is made to an appropriate private
accreditation body pursuant to disclosure procedures
established by the body; or

(iii) the disclosure is in response to an inquiry made
in an investigation or proceeding of an appropriate
public regulatory agency and the information disclosed
is limited to the scope of the investigation or pro-
ceeding.

(4) ADDITIONAL CONSIDERATIONS.—It shall not be a violation
of paragraph (1) to take an adverse action against a protected
health care professional if the plan, issuer, or provider taking
the adverse action involved demonstrates that it would have
taken the same adverse action even in the absence of the ac-
tivities protected under such paragraph.

(5) NOTICE.—A group health plan, health insurance issuer,
and institutional health care provider shall post a notice, to be
provided or approved by the Secretary of Labor, setting forth
excerpts from, or summaries of, the pertinent provisions of this
subsection and information pertaining to enforcement of such
provisions.

(6) CONSTRUCTIONS.—
(A) DETERMINATIONS OF COVERAGE.—Nothing in this

subsection shall be construed to prohibit a plan or issuer
from making a determination not to pay for a particular
medical treatment or service or the services of a type of
health care professional.

(B) ENFORCEMENT OF PEER REVIEW PROTOCOLS AND IN-
TERNAL PROCEDURES.—Nothing in this subsection shall be
construed to prohibit a plan, issuer, or provider from es-
tablishing and enforcing reasonable peer review or utiliza-
tion review protocols or determining whether a protected
health care professional has complied with those protocols
or from establishing and enforcing internal procedures for
the purpose of addressing quality concerns.

(C) RELATION TO OTHER RIGHTS.—Nothing in this sub-
section shall be construed to abridge rights of participants,
beneficiaries, enrollees, and protected health care profes-
sionals under other applicable Federal or State laws.

(7) PROTECTED HEALTH CARE PROFESSIONAL DEFINED.—For
purposes of this subsection, the term ‘‘protected health care
professional’’ means an individual who is a licensed or certified
health care professional and who—
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(A) with respect to a group health plan or health insur-
ance issuer, is an employee of the plan or issuer or has a
contract with the plan or issuer for provision of services for
which benefits are available under the plan or issuer; or

(B) with respect to an institutional health care provider,
is an employee of the provider or has a contract or other
arrangement with the provider respecting the provision of
health care services.

Subtitle E—Definitions

SEC. 151. DEFINITIONS.
(a) INCORPORATION OF GENERAL DEFINITIONS.—Except as other-

wise provided, the provisions of section 2791 of the Public Health
Service Act shall apply for purposes of this title in the same man-
ner as they apply for purposes of title XXVII of such Act.

(b) SECRETARY.—Except as otherwise provided, the term ‘‘Sec-
retary’’ means the Secretary of Health and Human Services, in con-
sultation with the Secretary of Labor and the term ‘‘appropriate
Secretary’’ means the Secretary of Health and Human Services in
relation to carrying out this title under sections 2706 and 2751 of
the Public Health Service Act and the Secretary of Labor in rela-
tion to carrying out this title under section 713 of the Employee Re-
tirement Income Security Act of 1974.

(c) ADDITIONAL DEFINITIONS.—For purposes of this title:
(1) ACTIVELY PRACTICING.—The term ‘‘actively practicing’’

means, with respect to a physician or other health care profes-
sional, such a physician or professional who provides profes-
sional services to individual patients on average at least two
full days per week.

(2) APPLICABLE AUTHORITY.—The term ‘‘applicable authority’’
means—

(A) in the case of a group health plan, the Secretary of
Health and Human Services and the Secretary of Labor;
and

(B) in the case of a health insurance issuer with respect
to a specific provision of this title, the applicable State au-
thority (as defined in section 2791(d) of the Public Health
Service Act), or the Secretary of Health and Human Serv-
ices, if such Secretary is enforcing such provision under
section 2722(a)(2) or 2761(a)(2) of the Public Health Serv-
ice Act.

(3) CLINICAL PEER.—The term ‘‘clinical peer’’ means, with re-
spect to a review or appeal, an actively practicing physician
(allopathic or osteopathic) or other actively practicing health
care professional who holds a nonrestricted license, and who is
appropriately credentialed in the same or similar specialty or
subspecialty (as appropriate) as typically handles the medical
condition, procedure, or treatment under review or appeal and
includes a pediatric specialist where appropriate; except that
only a physician (allopathic or osteopathic) may be a clinical
peer with respect to the review or appeal of treatment rec-
ommended or rendered by a physician.
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(4) ENROLLEE.—The term ‘‘enrollee’’ means, with respect to
health insurance coverage offered by a health insurance issuer,
an individual enrolled with the issuer to receive such coverage.

(5) GROUP HEALTH PLAN.—The term ‘‘group health plan’’ has
the meaning given such term in section 733(a) of the Employee
Retirement Income Security Act of 1974 and in section
2791(a)(1) of the Public Health Service Act.

(6) HEALTH CARE PROFESSIONAL.—The term ‘‘health care pro-
fessional’’ means an individual who is licensed, accredited, or
certified under State law to provide specified health care serv-
ices and who is operating within the scope of such licensure,
accreditation, or certification.

(7) HEALTH CARE PROVIDER.—The term ‘‘health care pro-
vider’’ includes a physician or other health care professional, as
well as an institutional or other facility or agency that provides
health care services and that is licensed, accredited, or certified
to provide health care items and services under applicable
State law.

(8) NETWORK.—The term ‘‘network’’ means, with respect to a
group health plan or health insurance issuer offering health in-
surance coverage, the participating health care professionals
and providers through whom the plan or issuer provides health
care items and services to participants, beneficiaries, or enroll-
ees.

(9) NONPARTICIPATING.—The term ‘‘nonparticipating’’ means,
with respect to a health care provider that provides health care
items and services to a participant, beneficiary, or enrollee
under group health plan or health insurance coverage, a health
care provider that is not a participating health care provider
with respect to such items and services.

(10) PARTICIPATING.—The term ‘‘participating’’ means, with
respect to a health care provider that provides health care
items and services to a participant, beneficiary, or enrollee
under group health plan or health insurance coverage offered
by a health insurance issuer, a health care provider that fur-
nishes such items and services under a contract or other ar-
rangement with the plan or issuer.

(11) PRIOR AUTHORIZATION.—The term ‘‘prior authorization’’
means the process of obtaining prior approval from a health in-
surance issuer or group health plan for the provision or cov-
erage of medical services.

SEC. 152. PREEMPTION; STATE FLEXIBILITY; CONSTRUCTION.
(a) CONTINUED APPLICABILITY OF STATE LAW WITH RESPECT TO

HEALTH INSURANCE ISSUERS.—
(1) IN GENERAL.—Subject to paragraph (2), this title shall not

be construed to supersede any provision of State law which es-
tablishes, implements, or continues in effect any standard or
requirement solely relating to health insurance issuers (in con-
nection with group health insurance coverage or otherwise) ex-
cept to the extent that such standard or requirement prevents
the application of a requirement of this title.

(2) CONTINUED PREEMPTION WITH RESPECT TO GROUP HEALTH
PLANS.—Nothing in this title shall be construed to affect or
modify the provisions of section 514 of the Employee Retire-
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ment Income Security Act of 1974 with respect to group health
plans.

(b) DEFINITIONS.—For purposes of this section:
(1) STATE LAW.—The term ‘‘State law’’ includes all laws, deci-

sions, rules, regulations, or other State action having the effect
of law, of any State. A law of the United States applicable only
to the District of Columbia shall be treated as a State law
rather than a law of the United States.

(2) STATE.—The term ‘‘State’’ includes a State, the District of
Columbia, Puerto Rico, the Virgin Islands, Guam, American
Samoa, the Northern Mariana Islands, any political subdivi-
sions of such, or any agency or instrumentality of such.

SEC. 153. EXCLUSIONS.
(a) NO BENEFIT REQUIREMENTS.—Nothing in this title shall be

construed to require a group health plan or a health insurance
issuer offering health insurance coverage to include specific items
and services (including abortions) under the terms of such plan or
coverage, other than those provided under the terms of such plan
or coverage.

(b) EXCLUSION FROM ACCESS TO CARE MANAGED CARE PROVI-
SIONS FOR FEE-FOR-SERVICE COVERAGE.—

(1) IN GENERAL.—The provisions of sections 111 through 117
shall not apply to a group health plan or health insurance cov-
erage if the only coverage offered under the plan or coverage
is fee-for-service coverage (as defined in paragraph (2)).

(2) FEE-FOR-SERVICE COVERAGE DEFINED.—For purposes of
this subsection, the term ‘‘fee-for-service coverage’’ means cov-
erage under a group health plan or health insurance coverage
that—

(A) reimburses hospitals, health professionals, and other
providers on the basis of a rate determined by the plan or
issuer on a fee-for-service basis without placing the pro-
vider at financial risk;

(B) does not vary reimbursement for such a provider
based on an agreement to contract terms and conditions or
the utilization of health care items or services relating to
such provider;

(C) does not restrict the selection of providers among
those who are lawfully authorized to provide the covered
services and agree to accept the terms and conditions of
payment established under the plan or by the issuer; and

(D) for which the plan or issuer does not require prior
authorization before providing coverage for any services.

SEC. 154. COVERAGE OF LIMITED SCOPE PLANS.
Only for purposes of applying the requirements of this title under

sections 2707 and 2753 of the Public Health Service Act and sec-
tion 714 of the Employee Retirement Income Security Act of 1974,
section 2791(c)(2)(A), and section 733(c)(2)(A) of the Employee Re-
tirement Income Security Act of 1974 shall be deemed not to apply.
SEC. 155. REGULATIONS.

The Secretaries of Health and Human Services and Labor shall
issue such regulations as may be necessary or appropriate to carry
out this title. Such regulations shall be issued consistent with sec-
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tion 104 of Health Insurance Portability and Accountability Act of
1996. Such Secretaries may promulgate any interim final rules as
the Secretaries determine are appropriate to carry out this title.

TITLE II—APPLICATION OF QUALITY
CARE STANDARDS TO GROUP HEALTH
PLANS AND HEALTH INSURANCE COV-
ERAGE UNDER THE PUBLIC HEALTH
SERVICE ACT

SEC. 201. APPLICATION TO GROUP HEALTH PLANS AND GROUP
HEALTH INSURANCE COVERAGE.

(a) IN GENERAL.—Subpart 2 of part A of title XXVII of the Public
Health Service Act is amended by adding at the end the following
new section:
‘‘SEC. 2707. PATIENT PROTECTION STANDARDS.

‘‘(a) IN GENERAL.—Each group health plan shall comply with pa-
tient protection requirements under title I of the Bipartisan Con-
sensus Managed Care Improvement Act of 1999, and each health
insurance issuer shall comply with patient protection requirements
under such title with respect to group health insurance coverage it
offers, and such requirements shall be deemed to be incorporated
into this subsection.

‘‘(b) NOTICE.—A group health plan shall comply with the notice
requirement under section 711(d) of the Employee Retirement In-
come Security Act of 1974 with respect to the requirements re-
ferred to in subsection (a) and a health insurance issuer shall com-
ply with such notice requirement as if such section applied to such
issuer and such issuer were a group health plan.’’.

(b) CONFORMING AMENDMENT.—Section 2721(b)(2)(A) of such Act
(42 U.S.C. 300gg–21(b)(2)(A)) is amended by inserting ‘‘(other than
section 2707)’’ after ‘‘requirements of such subparts’’.
SEC. 202. APPLICATION TO INDIVIDUAL HEALTH INSURANCE COV-

ERAGE.
Part B of title XXVII of the Public Health Service Act is amended

by inserting after section 2752 the following new section:
‘‘SEC. 2753. PATIENT PROTECTION STANDARDS.

‘‘(a) IN GENERAL.—Each health insurance issuer shall comply
with patient protection requirements under title I of the Bipartisan
Consensus Managed Care Improvement Act of 1999 with respect to
individual health insurance coverage it offers, and such require-
ments shall be deemed to be incorporated into this subsection.

‘‘(b) NOTICE.—A health insurance issuer under this part shall
comply with the notice requirement under section 711(d) of the
Employee Retirement Income Security Act of 1974 with respect to
the requirements of such title as if such section applied to such
issuer and such issuer were a group health plan.’’.
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TITLE III—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

SEC. 301. APPLICATION OF PATIENT PROTECTION STANDARDS TO
GROUP HEALTH PLANS AND GROUP HEALTH INSURANCE
COVERAGE UNDER THE EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974.

Subpart B of part 7 of subtitle B of title I of the Employee Retire-
ment Income Security Act of 1974 is amended by adding at the end
the following new section:
‘‘SEC. 714. PATIENT PROTECTION STANDARDS.

‘‘(a) IN GENERAL.—Subject to subsection (b), a group health plan
(and a health insurance issuer offering group health insurance cov-
erage in connection with such a plan) shall comply with the re-
quirements of title I of the Bipartisan Consensus Managed Care
Improvement Act of 1999 (as in effect as of the date of the enact-
ment of such Act), and such requirements shall be deemed to be
incorporated into this subsection.

‘‘(b) PLAN SATISFACTION OF CERTAIN REQUIREMENTS.—
‘‘(1) SATISFACTION OF CERTAIN REQUIREMENTS THROUGH IN-

SURANCE.—For purposes of subsection (a), insofar as a group
health plan provides benefits in the form of health insurance
coverage through a health insurance issuer, the plan shall be
treated as meeting the following requirements of title I of the
Bipartisan Consensus Managed Care Improvement Act of 1999
with respect to such benefits and not be considered as failing
to meet such requirements because of a failure of the issuer to
meet such requirements so long as the plan sponsor or its rep-
resentatives did not cause such failure by the issuer:

‘‘(A) Section 112 (relating to choice of providers).
‘‘(B) Section 113 (relating to access to emergency care).
‘‘(C) Section 114 (relating to access to specialty care).
‘‘(D) Section 115 (relating to access to obstetrical and

gynecological care).
‘‘(E) Section 116 (relating to access to pediatric care).
‘‘(F) Section 117(a)(1) (relating to continuity in case of

termination of provider contract) and section 117(a)(2) (re-
lating to continuity in case of termination of issuer con-
tract), but only insofar as a replacement issuer assumes
the obligation for continuity of care.

‘‘(G) Section 118 (relating to access to needed prescrip-
tion drugs).

‘‘(H) Section 119 (relating to coverage for individuals
participating in approved clinical trials.)

‘‘(I) Section 134 (relating to payment of claims).
‘‘(2) INFORMATION.—With respect to information required to

be provided or made available under section 121, in the case
of a group health plan that provides benefits in the form of
health insurance coverage through a health insurance issuer,
the Secretary shall determine the circumstances under which
the plan is not required to provide or make available the infor-
mation (and is not liable for the issuer’s failure to provide or
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make available the information), if the issuer is obligated to
provide and make available (or provides and makes available)
such information.

‘‘(3) GRIEVANCE AND INTERNAL APPEALS.—With respect to the
internal appeals process and the grievance system required to
be established under sections 102 and 104, in the case of a
group health plan that provides benefits in the form of health
insurance coverage through a health insurance issuer, the Sec-
retary shall determine the circumstances under which the plan
is not required to provide for such process and system (and is
not liable for the issuer’s failure to provide for such process
and system), if the issuer is obligated to provide for (and pro-
vides for) such process and system.

‘‘(4) EXTERNAL APPEALS.—Pursuant to rules of the Secretary,
insofar as a group health plan enters into a contract with a
qualified external appeal entity for the conduct of external ap-
peal activities in accordance with section 103, the plan shall be
treated as meeting the requirement of such section and is not
liable for the entity’s failure to meet any requirements under
such section.

‘‘(5) APPLICATION TO PROHIBITIONS.—Pursuant to rules of the
Secretary, if a health insurance issuer offers health insurance
coverage in connection with a group health plan and takes an
action in violation of any of the following sections, the group
health plan shall not be liable for such violation unless the
plan caused such violation:

‘‘(A) Section 131 (relating to prohibition of interference
with certain medical communications).

‘‘(B) Section 132 (relating to prohibition of discrimination
against providers based on licensure).

‘‘(C) Section 133 (relating to prohibition against im-
proper incentive arrangements).

‘‘(D) Section 135 (relating to protection for patient advo-
cacy).

‘‘(6) CONSTRUCTION.—Nothing in this subsection shall be con-
strued to affect or modify the responsibilities of the fiduciaries
of a group health plan under part 4 of subtitle B.

‘‘(7) APPLICATION TO CERTAIN PROHIBITIONS AGAINST RETALIA-
TION.—With respect to compliance with the requirements of
section 135(b)(1) of the Bipartisan Consensus Managed Care
Improvement Act of 1999, for purposes of this subtitle the term
‘group health plan’ is deemed to include a reference to an insti-
tutional health care provider.

‘‘(c) ENFORCEMENT OF CERTAIN REQUIREMENTS.—
‘‘(1) COMPLAINTS.—Any protected health care professional

who believes that the professional has been retaliated or dis-
criminated against in violation of section 135(b)(1) of the Bi-
partisan Consensus Managed Care Improvement Act of 1999
may file with the Secretary a complaint within 180 days of the
date of the alleged retaliation or discrimination.

‘‘(2) INVESTIGATION.—The Secretary shall investigate such
complaints and shall determine if a violation of such section
has occurred and, if so, shall issue an order to ensure that the
protected health care professional does not suffer any loss of
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position, pay, or benefits in relation to the plan, issuer, or pro-
vider involved, as a result of the violation found by the Sec-
retary.

‘‘(d) CONFORMING REGULATIONS.—The Secretary may issue regu-
lations to coordinate the requirements on group health plans under
this section with the requirements imposed under the other provi-
sions of this title.’’.

(b) SATISFACTION OF ERISA CLAIMS PROCEDURE REQUIREMENT.—
Section 503 of such Act (29 U.S.C. 1133) is amended by inserting
‘‘(a)’’ after ‘‘SEC. 503.’’ and by adding at the end the following new
subsection:

‘‘(b) In the case of a group health plan (as defined in section 733)
compliance with the requirements of subtitle A of title I of the Bi-
partisan Consensus Managed Care Improvement Act of 1999 in the
case of a claims denial shall be deemed compliance with subsection
(a) with respect to such claims denial.’’.

(c) CONFORMING AMENDMENTS.—(1) Section 732(a) of such Act
(29 U.S.C. 1185(a)) is amended by striking ‘‘section 711’’ and insert-
ing ‘‘sections 711 and 714’’.

(2) The table of contents in section 1 of such Act is amended by
inserting after the item relating to section 713 the following new
item:
‘‘Sec. 714. Patient protection standards.’’.

(3) Section 502(b)(3) of such Act (29 U.S.C. 1132(b)(3)) is amend-
ed by inserting ‘‘(other than section 135(b))’’ after ‘‘part 7’’.
SEC. 302. ADDITIONAL JUDICIAL REMEDIES.

(a) CAUSE OF ACTION RELATING TO DENIAL OF HEALTH BENE-
FITS.—Section 502(a) of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1132(a)) is amended—

(1) by striking ‘‘or’’ at the end of paragraph (8);
(2) by striking ‘‘amounts.’’ at the end of paragraph (9) and

inserting ‘‘amounts; or’’; and
(3) by adding at the end the following new paragraph:
‘‘(10) by a participant or beneficiary of a group health plan

(or the estate of such a participant or beneficiary), for relief de-
scribed in subsection (n), against a person who—

‘‘(A) is a fiduciary of such plan, a health insurance issuer
offering health insurance coverage in connection with such
plan, or an agent of such plan or the plan sponsor,

‘‘(B) under such plan, has authority to make the sole
final decision described in subsection (n)(2) regarding
claims for benefits, and

‘‘(C) has exercised such authority in making such final
decision denying such a claim by such participant or bene-
ficiary in violation of the terms of the plan or this title
and, in making such final decision, failed to exercise ordi-
nary care in making an incorrect determination in the case
of such participant or beneficiary that an item or service
is excluded from coverage under the terms of the plan,

if the denial is the proximate cause of personal injury to, or the
wrongful death of, such participant or beneficiary.’’.
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(b) JUDICIAL REMEDIES FOR DENIAL OF HEALTH BENEFITS.—Sec-
tion 502 of such Act (29 U.S.C. 1132) is amended by adding at the
end the following new subsections:

‘‘(n) ADDITIONAL REMEDIES FOR DENIAL OF HEALTH BENEFITS.—
‘‘(1) IN GENERAL.—In an action commenced under paragraph

(10) of subsection (a) by a participant or beneficiary of a group
health plan (or by the estate of such a participant or bene-
ficiary) against a person described in subparagraphs (A), (B),
and (C) of such paragraph, the court may award, in addition
to other appropriate equitable relief under this section, mone-
tary compensatory relief which may include both economic and
noneconomic damages (but which shall exclude punitive dam-
ages). The amount of any such noneconomic damages awarded
as monetary compensatory relief—

‘‘(A) in a case in which 2 times the amount of the eco-
nomic damages awarded as monetary compensatory relief
is less than or equal to $250,000, may not exceed the
greater of—

‘‘(i) 2 times the amount of such economic damages so
awarded, or

‘‘(ii) $250,000; and
‘‘(B) in a case in which 2 times the amount of the eco-

nomic damages awarded as monetary compensatory relief
is greater than $250,000, may not exceed $500,000.

‘‘(2) APPLICATION TO DECISIONS INVOLVING MEDICAL NECES-
SITY AND MEDICAL JUDGMENT.—This subsection and subsection
(a)(10) apply only with respect to final decisions described in
section 103(a)(2) of the Bipartisan Consensus Managed Care
Improvement Act of 1999.

‘‘(3) DEFINITIONS.—For purposes of this subsection and sub-
section (a)(10)—

‘‘(A) GROUP HEALTH PLAN; HEALTH INSURANCE ISSUER;
HEALTH INSURANCE COVERAGE.—The terms ‘group health
plan’, ‘health insurance issuer’, and ‘health insurance cov-
erage’ shall have the meanings provided such terms under
section 733, respectively.

‘‘(B) FINAL DECISION.—The term ‘final decision’ means,
with respect to a group health plan, the final decision of
the plan under section 102 of the Bipartisan Consensus
Managed Care Improvement Act of 1999.

‘‘(C) PERSONAL INJURY.—The term ‘personal injury’
means loss of life, loss or significant impairment of limb or
bodily function, significant disfigurement, or severe and
chronic physical pain, and includes a physical injury aris-
ing out of a failure to treat a mental illness or disease.

‘‘(D) CLAIM FOR BENEFITS.—The term ‘claim for benefits’
has the meaning provided in section 101(f)(1) of the Bipar-
tisan Consensus Managed Care Improvement Act of 1999.

‘‘(E) FAILURE TO EXERCISE ORDINARY CARE.—The term
‘failure to exercise ordinary care’ means a negligent failure
to provide—

‘‘(i) the consideration of appropriate medical evi-
dence, or
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‘‘(ii) the regard for the health and safety of the par-
ticipant or beneficiary,

that a prudent individual acting in a like capacity and fa-
miliar with such matters would use in the conduct of an
enterprise of a like character and with same or similar cir-
cumstances.

‘‘(4) EXCEPTION FOR DENIALS IN ACCORDANCE WITH REC-
OMMENDATION OF EXTERNAL APPEAL ENTITY.—No person shall
be liable under subsection (a)(10) for additional monetary com-
pensatory relief described in paragraph (1) in any case in
which the denial referred to in subsection (a)(10) is upheld by
the recommendation of an external appeal entity issued with
respect to such denial under section 103 of the Bipartisan Con-
sensus Managed Care Improvement Act of 1999.

‘‘(5) EXCEPTION FOR EMPLOYERS AND OTHER PLAN SPON-
SORS.—

‘‘(A) IN GENERAL.—Subject to subparagraph (B), sub-
section (a)(10) does not authorize—

‘‘(i) any cause of action against an employer or other
plan sponsor maintaining a group health plan (or
against an employee of such an employer or sponsor
acting within the scope of employment), or

‘‘(ii) a right of recovery or indemnity by a person
against such an employer or sponsor (or such an em-
ployee) for relief assessed against the person pursuant
to a cause of action under subsection (a)(10).

‘‘(B) SPECIAL RULE.—Subparagraph (A) shall not pre-
clude any cause of action under subsection (a)(10) com-
menced against an employer or other plan sponsor (or
against an employee of such an employer or sponsor acting
within the scope of employment), if—

‘‘(i) such action is based on the direct participation
of the employer or sponsor (or employee) in the sole
final decision of the plan referred to in paragraph (2)
with respect to a specific participant or beneficiary on
a claim for benefits covered under the plan or health
insurance coverage in the case at issue; and

‘‘(ii) the decision on the claim resulted in personal
injury to, or the wrongful death of, such participant or
beneficiary.

‘‘(C) DIRECT PARTICIPATION.—For purposes of this sub-
section, in determining whether an employer or other plan
sponsor (or employee of an employer or other plan sponsor)
is engaged in direct participation in the sole final decision
of the plan on a claim under section 102 of the Bipartisan
Consensus Managed Care Improvement Act of 1999, the
employer or plan sponsor (or employee) shall not be con-
strued to be engaged in such direct participation solely be-
cause of any form of decisionmaking or conduct, whether
or not fiduciary in nature, that does not involve the final
decision with respect to a specific claim for benefits by a
specific participant or beneficiary, including (but not lim-
ited to) any participation in a decision relating to:
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‘‘(i) the selection or retention of the group health
plan or health insurance coverage involved or the
third party administrator or other agent, including
any related cost-benefit analysis undertaken in con-
nection with the selection of, or continued mainte-
nance of, the plan or coverage involved;

‘‘(ii) the creation, continuation, modification, or ter-
mination of the plan or of any coverage, benefit, or
item or service covered by the plan affecting a cross-
section of the plan participants and beneficiaries;

‘‘(iii) the design of any coverage, benefit, or item or
service covered by the plan, including the amount of
copayments and limits connected with such coverage,
and the specification of protocols, procedures, or poli-
cies for determining whether any such coverage, ben-
efit, or item or service is medically necessary and ap-
propriate or is experimental or investigational;

‘‘(iv) any action by an agent of the employer or plan
sponsor (other than an employee of the employer or
plan sponsor) in making such a final decision on be-
half of such employer or plan sponsor;

‘‘(v) any decision by an employer or plan sponsor (or
employee) or agent acting on behalf of an employer or
plan sponsor either to authorize coverage for, or to in-
tercede or not to intercede as an advocate for or on be-
half of, any specific participant or beneficiary (or
group of participants or beneficiaries) under the plan;
or

‘‘(vi) any other form of decisionmaking or other con-
duct performed by the employer or plan sponsor (or
employee) in connection with the plan or coverage in-
volved, unless the employer makes the sole final deci-
sion of the plan consisting of a failure described in
paragraph (1)(A) as to specific participants or bene-
ficiaries who suffer personal injury or wrongful death
as a proximate cause of such decision.

‘‘(6) REQUIRED DEMONSTRATION OF DIRECT PARTICIPATION.—
An action under subsection (a)(10) against an employer or plan
sponsor (or employee thereof) for remedies described in para-
graph (1) shall be immediately dismissed—

‘‘(A) in the absence of an evidentiary demonstration in
the complaint of direct participation by the employer or
plan sponsor (or employee) in the sole final decision of the
plan with respect to a specific participant or beneficiary
who suffers personal injury or wrongful death,

‘‘(B) upon a demonstration to the court that such em-
ployer or plan sponsor (or employee) did not directly par-
ticipate in the final decision of the plan, or

‘‘(C) in the absence of an evidentiary demonstration that
a personal injury to, or wrongful death of, the participant
or beneficiary resulted.

‘‘(7) TREATMENT OF THIRD-PARTY PROVIDERS OF NONDIS-
CRETIONARY ADMINISTRATIVE SERVICES.—Subsection (a)(10)
does not authorize any action against any person providing
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nondiscretionary administrative services to employers or other
plan sponsors.

‘‘(8) REQUIREMENT OF EXHAUSTION OF ADMINISTRATIVE REM-
EDIES.—

‘‘(A) IN GENERAL.—Subsection (a)(10) applies in the case
of any cause of action only if all remedies under section
503 (including remedies under sections 102 and 103 of the
Bipartisan Consensus Managed Care Improvement Act of
1999 made applicable under section 714) with respect to
such cause of action have been exhausted.

‘‘(B) EXTERNAL REVIEW REQUIRED.—For purposes of sub-
paragraph (A), administrative remedies under section 503
shall not be deemed exhausted until available remedies
under section 103 of the Bipartisan Consensus Managed
Care Improvement Act of 1999 have been elected and are
exhausted.

‘‘(C) CONSIDERATION OF ADMINISTRATIVE DETERMINA-
TIONS.—Any determinations under section 102 or 103 of
the Bipartisan Consensus Managed Care Improvement Act
of 1999 made while an action under subsection (a)(10) is
pending shall be given due consideration by the court in
such action.

‘‘(9) SUBSTANTIAL WEIGHT GIVEN TO EXTERNAL REVIEW DECI-
SIONS.—In the case of any action under subsection (a)(10) for
remedies described in paragraph (1), the external review deci-
sion under section 103 shall be given substantial weight when
considered along with other available evidence.

‘‘(10) LIMITATION OF ACTION.—Subsection (a)(10) shall not
apply in connection with any action commenced after the later
of—

‘‘(A) 1 year after (i) the date of the last action which con-
stituted a part of the failure, or (ii) in the case of an omis-
sion, the latest date on which the fiduciary could have
cured the failure, or

‘‘(B) 1 year after the earliest date on which the plaintiff
first knew, or reasonably should have known, of the per-
sonal injury or wrongful death resulting from the failure.

‘‘(11) COORDINATION WITH FIDUCIARY REQUIREMENTS.—A fi-
duciary shall not be treated as failing to meet any requirement
of part 4 solely by reason of any action taken by the fiduciary
which consists of full compliance with the reversal under sec-
tion 103 of the Bipartisan Consensus Managed Care Improve-
ment Act of 1999 of a denial of a claim for benefits.

‘‘(12) CONSTRUCTION.—Nothing in this subsection or sub-
section (a)(10) shall be construed as authorizing an action—

‘‘(A) for the failure to provide an item or service which
is not covered under the group health plan involved, or

‘‘(B) for any action taken by a fiduciary which consists
of compliance with the reversal or modification under sec-
tion 103 of the Bipartisan Consensus Managed Care Im-
provement Act of 1999 of a final decision under section 102
of such Act.

‘‘(13) PROTECTION OF MEDICAL MALPRACTICE UNDER STATE
LAW.—This subsection and subsection (a)(10) shall not be con-
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strued to preclude any action under State law not otherwise
preempted under this section or section 503 or 514 with re-
spect to the exercise of a specified professional standard of care
in the provision of medical services.

‘‘(14) REFERENCES TO THE BIPARTISAN CONSENSUS MANAGED
CARE IMPROVEMENT ACT OF 1999.—Any reference in this sub-
section to any provision of the Bipartisan Consensus Managed
Care Improvement Act of 1999 shall be deemed a reference to
such provision as in effect on the date of the enactment of such
Act.

‘‘(o) EXPEDITED COURT REVIEW.—In any case in which exhaustion
of administrative remedies in accordance with section 102 or 103
of the Bipartisan Consensus Managed Care Improvement Act of
1999 otherwise necessary for an action for injunctive relief under
paragraph (1)(B) or (3) of subsection (a) has not been obtained and
it is demonstrated to the court by clear and convincing evidence
that such exhaustion is not reasonably attainable under the facts
and circumstances without any further undue risk of irreparable
harm to the health of the participant or beneficiary, a civil action
may be brought by a participant or beneficiary to obtain such re-
lief. Any determinations which already have been made under sec-
tion 102 or 103 in such case, or which are made in such case while
an action under this paragraph is pending, shall be given due con-
sideration by the court in any action under this subsection in such
case.’’.

(c) EFFECTIVE DATE.—The amendments made by this section
shall apply to acts and omissions (from which a cause of action
arises) occurring on or after the date of the enactment of this Act.
SEC. 304. AVAILABILITY OF BINDING ARBITRATION.

(a) IN GENERAL.—Section 502 of the Employee Retirement In-
come Security Act of 1974 (as amended by the preceding provisions
of this Act) is amended further by adding at the end the following
new subsection:

‘‘(p) BINDING ARBITRATION PERMITTED AS ALTERNATIVE MEANS OF
DISPUTE RESOLUTION.—

‘‘(1) IN GENERAL.—This subsection shall apply with respect to
any adverse coverage decision rendered under a group health
plan under section 102 or 103, if—

‘‘(A) all administrative remedies under section 503 re-
quired for an action in court under this section have been
exhausted,

‘‘(B) under the terms of the plan, the aggrieved partici-
pant or beneficiary may elect to resolve the dispute by
means of a procedure of binding arbitration which is avail-
able with respect to all similarly situated participants and
beneficiaries (or which is available under the plan pursu-
ant to a bona fide collective bargaining agreement pursu-
ant to which the plan is established and maintained), and
which meets the requirements of paragraph (3), and

‘‘(C) the participant or beneficiary has elected such pro-
cedure in accordance with the terms of the plan.

‘‘(2) EFFECT OF ELECTION.—In the case of an election by a
participant or beneficiary pursuant to paragraph (1)—



225

‘‘(A) decisions rendered under the procedure of binding
arbitration shall be binding on all parties to the procedure
and shall be enforceable under the preceding subsections
of this section as if the terms of the decision were the
terms of the plan, except that the court in an action
brought under this section may vacate any award made
pursuant to the arbitration for any cause described in
paragraph (1), (2), (3), (4), or (5) of section 10(a) of title 9,
United States Code, and

‘‘(B) subject to subparagraph (A), such participant or
beneficiary shall be treated as having effectively waived
any right to further review of the decision by a court under
the preceding subsections of this section.

‘‘(3) ADDITIONAL REQUIREMENTS.—The requirements of this
paragraph consist of the following:

‘‘(A) ARBITRATION PANEL.—The arbitration shall be con-
ducted by an arbitration panel meeting the requirements
of paragraph (4).

‘‘(B) FAIR PROCESS; DE NOVO DETERMINATION.—The pro-
cedure shall provide for a fair, de novo determination.

‘‘(C) OPPORTUNITY TO SUBMIT EVIDENCE, HAVE REPRESEN-
TATION, AND MAKE ORAL PRESENTATION.—Each party to the
arbitration procedure—

‘‘(i) may submit and review evidence related to the
issues in dispute;

‘‘(ii) may use the assistance or representation of one
or more individuals (any of whom may be an attor-
ney); and

‘‘(iii) may make an oral presentation.
‘‘(D) PROVISION OF INFORMATION.—The plan shall pro-

vide timely access to all its records relating to the matters
under arbitration and to all provisions of the plan relating
to such matters.

‘‘(E) TIMELY DECISIONS.—A determination by the arbitra-
tion panel on the decision shall—

‘‘(i) be made in writing;
‘‘(ii) be binding on the parties; and
‘‘(iii) be made in accordance with the medical exigen-

cies of the case involved.
‘‘(4) ARBITRATION PANEL.—

‘‘(A) IN GENERAL.—Arbitrations commenced pursuant to
this subsection shall be conducted by a panel of arbitrators
selected by the parties made up of 3 individuals, including
at least one physician and one attorney.

‘‘(B) QUALIFICATIONS.—Any individual who is a member
of an arbitration panel shall meet the following require-
ments:

‘‘(i) There is no real or apparent conflict of interest
that would impede the individual conducting arbitra-
tion independent of the plan and meets the independ-
ence requirements of subparagraph (C).

‘‘(ii) The individual has sufficient medical or legal
expertise to conduct the arbitration for the plan on a
timely basis.
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‘‘(iii) The individual has appropriate credentials and
has attained recognized expertise in the applicable
medical or legal field.

‘‘(iv) The individual was not involved in the initial
adverse coverage decision or any other review thereof.

‘‘(C) INDEPENDENCE REQUIREMENTS.—An individual de-
scribed in subparagraph (B) meets the independence re-
quirements of this subparagraph if—

‘‘(i) the individual is not affiliated with any related
party,

‘‘(ii) any compensation received by such individual in
connection with the binding arbitration procedure is
reasonable and not contingent on any decision ren-
dered by the individual,

‘‘(iii) under the terms of the plan, the plan has no
recourse against the individual or entity in connection
with the binding arbitration procedure, and

‘‘(iv) the individual does not otherwise have a con-
flict of interest with a related party as determined
under such regulations as the Secretary may pre-
scribe.

‘‘(D) RELATED PARTY.—For purposes of subparagraph (C),
the term ‘related party’ means—

‘‘(i) the plan or any health insurance issuer offering
health insurance coverage in connection with the plan
(or any officer, director, or management employee of
such plan or issuer),

‘‘(ii) the physician or other medical care provider
that provided the medical care involved in the cov-
erage decision,

‘‘(iii) the institution at which the medical care in-
volved in the coverage decision is provided,

‘‘(iv) the manufacturer of any drug or other item
that was included in the medical care involved in the
coverage decision, or

‘‘(v) any other party determined under such regula-
tions as the Secretary may prescribe to have a sub-
stantial interest in the coverage decision .

‘‘(E) AFFILIATED.—For purposes of subparagraph (C), the
term ‘affiliated’ means, in connection with any entity, hav-
ing a familial, financial, or professional relationship with,
or interest in, such entity.

‘‘(5) ALLOWABLE REMEDIES.—The remedies which may be im-
plemented by the arbitration panel shall consist of those rem-
edies which would be available in an action timely commenced
by a participant or beneficiary under section 502, taking into
account the administrative remedies exhausted by the partici-
pant or beneficiary under section 503.’’.

(b) EFFECTIVE DATE.—The amendment made by this section shall
apply to adverse coverage decisions initially rendered by group
health plans on or after the date of the enactment of this Act.
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TITLE IV—APPLICATION TO GROUP
HEALTH PLANS UNDER THE INTER-
NAL REVENUE CODE OF 1986

SEC. 401. AMENDMENTS TO THE INTERNAL REVENUE CODE OF 1986.
Subchapter B of chapter 100 of the Internal Revenue Code of

1986 is amended—
(1) in the table of sections, by inserting after the item relat-

ing to section 9812 the following new item:
‘‘Sec. 9813. Standard relating to patient freedom of choice.’’;

and
(2) by inserting after section 9812 the following:

‘‘SEC. 9813. STANDARD RELATING TO PATIENTS’ BILL OF RIGHTS.
‘‘A group health plan shall comply with the requirements of title

I of the Bipartisan Consensus Managed Care Improvement Act of
1999 (as in effect as of the date of the enactment of such Act), and
such requirements shall be deemed to be incorporated into this sec-
tion.’’.

TITLE V—EFFECTIVE DATES;
COORDINATION IN IMPLEMENTATION

SEC. 501. EFFECTIVE DATES.
(a) GROUP HEALTH COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2), the amendments
made by sections 201(a), 301, and 401 (and title I insofar as
it relates to such sections) shall apply with respect to group
health plans, and health insurance coverage offered in connec-
tion with group health plans, for plan years beginning on or
after January 1, 2000 (in this section referred to as the ‘‘gen-
eral effective date’’) and also shall apply to portions of plan
years occurring on and after such date.

(2) TREATMENT OF COLLECTIVE BARGAINING AGREEMENTS.—In
the case of a group health plan maintained pursuant to 1 or
more collective bargaining agreements between employee rep-
resentatives and 1 or more employers ratified before the date
of enactment of this Act, the amendments made by sections
201(a), 301, and 401 (and title I insofar as it relates to such
sections) shall not apply to plan years beginning before the
later of—

(A) the date on which the last collective bargaining
agreements relating to the plan terminates (determined
without regard to any extension thereof agreed to after the
date of enactment of this Act), or

(B) the general effective date.
For purposes of subparagraph (A), any plan amendment made
pursuant to a collective bargaining agreement relating to the
plan which amends the plan solely to conform to any require-
ment added by this Act shall not be treated as a termination
of such collective bargaining agreement.
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(b) INDIVIDUAL HEALTH INSURANCE COVERAGE.—The amend-
ments made by section 202 shall apply with respect to individual
health insurance coverage offered, sold, issued, renewed, in effect,
or operated in the individual market on or after the general effec-
tive date.
SEC. 502. COORDINATION IN IMPLEMENTATION.

The Secretary of Labor, the Secretary of Health and Human
Services, and the Secretary of the Treasury shall ensure, through
the execution of an interagency memorandum of understanding
among such Secretaries, that—

(1) regulations, rulings, and interpretations issued by such
Secretaries relating to the same matter over which such Secre-
taries have responsibility under the provisions of this Act (and
the amendments made thereby) are administered so as to have
the same effect at all times; and

(2) coordination of policies relating to enforcing the same re-
quirements through such Secretaries in order to have a coordi-
nated enforcement strategy that avoids duplication of enforce-
ment efforts and assigns priorities in enforcement.

TITLE VI—HEALTH CARE PAPERWORK
SIMPLIFICATION

SEC. 601. HEALTH CARE PAPERWORK SIMPLIFICATION.
(a) ESTABLISHMENT OF PANEL.—

(1) ESTABLISHMENT.—There is established a panel to be
known as the Health Care Panel to Devise a Uniform Expla-
nation of Benefits (in this section referred to as the ‘‘Panel’’).

(2) DUTIES OF PANEL.—
(A) IN GENERAL.—The Panel shall devise a single form

for use by third-party health care payers for the remit-
tance of claims to providers.

(B) DEFINITION.—For purposes of this section, the term
‘‘third-party health care payer’’ means any entity that con-
tractually pays health care bills for an individual.

(3) MEMBERSHIP.—
(A) SIZE AND COMPOSITION.—The Secretary of Health

and Human Services shall determine the number of mem-
bers and the composition of the Panel. Such Panel shall in-
clude equal numbers of representatives of private insur-
ance organizations, consumer groups, State insurance com-
missioners, State medical societies, State hospital associa-
tions, and State medical specialty societies.

(B) TERMS OF APPOINTMENT.—The members of the Panel
shall serve for the life of the Panel.

(C) VACANCIES.—A vacancy in the Panel shall not affect
the power of the remaining members to execute the duties
of the Panel, but any such vacancy shall be filled in the
same manner in which the original appointment was
made.

(4) PROCEDURES.—
(A) MEETINGS.—The Panel shall meet at the call of a

majority of its members.
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(B) FIRST MEETING.—The Panel shall convene not later
than 60 days after the date of the enactment of the Bipar-
tisan Consensus Managed Care Improvement Act of 1999.

(C) QUORUM.—A quorum shall consist of a majority of
the members of the Panel.

(D) HEARINGS.—For the purpose of carrying out its du-
ties, the Panel may hold such hearings and undertake
such other activities as the Panel determines to be nec-
essary to carry out its duties.

(5) ADMINISTRATION.—
(A) COMPENSATION.—Except as provided in subpara-

graph (B), members of the Panel shall receive no addi-
tional pay, allowances, or benefits by reason of their serv-
ice on the Panel.

(B) TRAVEL EXPENSES AND PER DIEM.—Each member of
the Panel who is not an officer or employee of the Federal
Government shall receive travel expenses and per diem in
lieu of subsistence in accordance with sections 5702 and
5703 of title 5, United States Code.

(C) CONTRACT AUTHORITY.—The Panel may contract with
and compensate government and private agencies or per-
sons for items and services, without regard to section 3709
of the Revised Statutes (41 U.S.C. 5).

(D) USE OF MAILS.—The Panel may use the United
States mails in the same manner and under the same con-
ditions as Federal agencies and shall, for purposes of the
frank, be considered a commission of Congress as de-
scribed in section 3215 of title 39, United States Code.

(E) ADMINISTRATIVE SUPPORT SERVICES.—Upon the re-
quest of the Panel, the Secretary of Health and Human
Services shall provide to the Panel on a reimbursable basis
such administrative support services as the Panel may re-
quest.

(6) SUBMISSION OF FORM.—Not later than 2 years after the
first meeting, the Panel shall submit a form to the Secretary
of Health and Human Services for use by third-party health
care payers.

(7) TERMINATION.—The Panel shall terminate on the day
after submitting the form under paragraph (6).

(b) REQUIREMENT FOR USE OF FORM BY THIRD-PARTY CARE PAY-
ERS.—A third-party health care payer shall be required to use the
form devised under subsection (a) for plan years beginning on or
after 5 years following the date of the enactment of this Act.
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